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1 (The following is the continued deposition 

2 of ALEXANDER W. SPEARS III, taken pursuant to Notice 

3 of Taking Deposition, at the offices of Womble, 

4 Carlyle, Sandridge & Rice, Attorneys at Law, 3300 One 

5 First Union Center, 301 South College Street, 

6 Charlotte, North Carolina, on September 24, 1997, 

7 commencing at approximately 8:40 o'clock a.m.) 
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PROCEEDINGS 
(Witness previously sworn.) 

MR. FINZEN: Before we begin the 
questioning, counsel, yesterday afternoon near the 
end of the session there was a reference made by Mr. 
Spears to a research project done by Dr. Jones 
dealing with DAP and the pH level of smoke. We 
believe that that is something that is producible in 
this litigation and we would ask that — that you 
produce that. If — if it's here, we'd like to have 
it for the deposition before we conclude with Dr. 
Spears, but we would — we would request that that be 
produced. 

MR. MONICA: We — we don't have it here. 
We'll take it under advisement, your request, and 
respond to you within a few days on it. 

MR. FINZEN: Is it possible to get it here 
and make a decision about whether you will produce it 
in time to use it with — with this deposition? 

MR. MONICA: I will make some inquiries and 
try. I cannot guarantee that we'll be able to 
respond that quickly, but I will — I will make some 
inquiries. 

MR. FINZEN: The other sort of housekeeping 
matter I'd like to take up is the — the issue of the 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


282 

Category II documents that are going to be produced 
to me today. It's my understanding from speaking 
with my office last night that there is some 
additional information that was not produced to us 
that was filed directly with the court in camera. We 
have made a request that may be acted upon today to 
have that produced to us as well, and — and if the 
court permits it to be produced, I'd like to have 
that produced to me as well directly here today. 

MR. MONICA: I do not have that with me, 
but I will endeavor to get it here. 

MR. FINZEN: All right. 

MR. MONICA: And I do have the rest of the 
Category II documents that we're supposed to deliver 
to you today. 

MR. FINZEN: Okay. 

ALEXANDER W. SPEARS III 
called as a witness, being previously 
sworn, was examined and testified 
as follows: 

ADVERSE EXAMINATION (cont'd) 

BY MR. FINZEN: 

Q. Good morning, sir. 

A. Good morning. 

Q. Did you have an opportunity since we finished 
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yesterday to review any documents? 

A. No, I have not reviewed any documents relative 
to this. 

Q. Did you do anything else to further prepare 
yourself for the deposition today after yesterday's 
session? 

A. No. 

Q. Do you recall yesterday we were discussing 
nicotine and its physiological impact. Do you 
remember those discussions? 

A. Yes, I do. 

Q. It's — it is true, is it not, sir, that the 
reason that people smoke is because of the nicotine 
in the cigarette? 

A. I think nicotine is one factor, but I don't know 
that it is the reason. As a matter of fact, I think 
there's a lot of information that would deny that. 

Q. And would you agree that, among all factors, 
that nicotine is the key factor that people smoke? 

A. I don't know. 

MR. FINZEN: Ask you to mark this, please, 

next. 

(Plaintiffs' Exhibit 1216 was marked 
for identification.) 

BY MR. FINZEN: 
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Q. Mr. Spears, I'm showing you now what's been 
marked as Plaintiffs' Exhibit 1216. It is a letter 
on Lorillard letterhead dated November 3, 1977 to Mr. 
Richard E. Smith from Benito Vila or Vila, V-i-l-a, 
and it bears Bates numbers 012444 — I'm sorry, let 
me try that again — 01244294 through 299. 

Have you seen this document before? 

A. I believe I have, yes. 

Q. Do you recall when it is that you — 

A. I think in — 

Q. — first saw this? 

A. — some of the documents that I thumbed through 
in preparation for this deposition. 

Q. Who is Richard Smith? 

A. He was in marketing at the time. 

Q. And was that his office location, the address of 
the letter? 

A. Yes, I think so. 

Q. And what about Mr. Vila? 

A. He was a consultant in marketing. 

Q. And by whom was he employed? 

A. Hmm, at the time he was employed by Lorillard. 

Q. As a consultant? 

A. As a consultant. 

Q. Not an employee. 
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A. No. 

Q. And what was the area of — of consult work that 
he did for the company? 

A. Well basically marketing strategy for brands and 
new brands I guess. 

Q. In this letter on the first page, bottom of the 
first page in the — what he has as numbered 
paragraph one, he says, with a heading, first 
underlined, "To quit smoking. I don't know of any 
smoker who at some point hasn't wished he didn't 
smoke. If we could offer an acceptable alternative 
for providing nicotine, I'm 100 percent sure we would 
have a gigantic brand." Do you see that? 

A. I see that. 

Q. Was there discussion generally about looking for 
alternatives to cigarettes that delivered nicotine in 
the 1970s at Lorillard? 

A. Not to my knowledge. 

Q. Did you ever have occasion, as part of the new 
product development committee or in receiving memos 
as we saw yesterday from the product development 
committee, to see suggestions being made for 
production of some type of product that contained 
nicotine or delivered nicotine but wasn't a 
traditional cigarette? 
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1 A. No, I do not recall discussions of that nature. 

2 Q. Turn, if you would, please, to the last page of 

3 this document. There's some handwritten information 

4 on the last page. At the top there appears to be a 

5 name. Can you — can you make out who that is? 

6 A. I believe it says John Andes. W. D. — I don't 

7 know, W. E. and then John Andes. 

8 Q. Is that A-n-d-e-s, is that the way you look — 

9 would read that? 


10 

A. 

That's the way I would read it. 


11 

Q. 

Do you know who John Andes is? 


12 

A. 

No. 


13 

Q. 

Below that then there's some references. 

First 

14 

one 

is EF hyphen Roman I. 


15 

A. 

Yes . 


16 

Q. 

Do you know what that stands for? 


17 

A. 

Enriched Flavor. 


18 

Q. 

And then after that it says "Bounty?" 


19 

A. 

Yes. 


20 

Q. 

Do you know what that refers to? 


21 

A. 

Possible brand name I believe. 


22 

Q. 

Was — 


23 


What does EF-I refer to in terms of anything 

24 

that 

was happening at Lorillard at this time 

that you 

25 

were 

aware of? 
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A. Well these — these were aimed at being, I 
guess, better-tasting products than you would expect 
to find for the tar levels, and they were 
characterized as enriched flavor. 

Q. And there were — 

Then below that it says EF Roman II. Were there 
two separate projects under way? 

A. I think there were two desired products. 

Q. Below that, then, in the middle it says 
"enriched NIC, period. In Research." Is that 
referencing the nicotine augmentation project that we 
were looking at yesterday? 

A. I would think so. 

Q. Below that it says in all caps "AFS," and then 
there — it looks like it says "Lemon, Witch Hazel. 
Review files. Vanilla" and "Chocolate." Do you see 
that? 

A. I do. 

Q. Do you know what AFS stands for? 

A. I think it stands for Alternate Flavor 
Sensations. 

Q. And was there a project of some kind under way 
with regard to those at that time? 

A. Well there were — there — 

There have been projects under way throughout 
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history to look for other flavor sensations. Menthol 
is the only one that's found acceptance in the 
marketplace. 

Q. And then lastly, below that it says "Quitting 
socially acceptable chewing tobacco." Is that a 
project that was also being explored in the 1977 
timeframe at Lorillard? 

A. Not to my knowledge. 

Q. Was it ever a — a project that was explored 
while — since 1977? 

A. Well back at this point of time we had a chewing 
tobacco business, but I don't recall any such 
project. 

Q. Was there ever a chewing tobacco product 
produced by Lorillard that did not contain nicotine? 
A. No. 

Q. From 1977 to — to today, has Lorillard ever 
developed an acceptable alternative product for 
providing nicotine? 

A. No. 

MR. MONICA: Bruce, may I have a copy of 
that? I was out of the room. 

MR. FINZEN: Unfortunately for some reason 
I didn't get — 

MR. MONICA: Okay. 
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MR. FINZEN: — but one copy of that in my 

folder. 

MR. MONICA: Thanks. 

BY MR. FINZEN: 

Q. In the reference by Mr. Vila in this letter to 
looking for an alternative for providing nicotine was 
recognition, was it not, sir, that the nicotine 
physiological impact is what — what it is that 
smokers were looking for? 

A. You mean because he wrote something that was his 
opinion? I don't — 

I mean as a consultant, he could make any 
suggestion he wanted, but it would be his opinion, no 
one else's. 

Q. But it was more than just his opinion at that 
time inside Lorillard that the physiological effect 
of nicotine is what smokers sought in cigarettes; 
isn't it? 

A. I don't know — 

No, I don't think that's the case at all. I 
think we have said — I have indicated before that I 
think nicotine is an important determinant in terms 
of the sensations that you receive in the upper 
respiratory tract, and I think that is the only 
meaning that Lorillard people had ever given to it. 
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Other than when they reviewed the literature, they 
may have been referring to literature articles that 
suggested something else. 

Q. Wasn't Lorillard looking, however, to establish 
a nicotine level that would maximize the 
physiological impact in terms of the central nervous 
system impact of nicotine? 

A. Absolutely not. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1217 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now, Mr. Spears, what's been marked 
as Plaintiffs' Exhibit 1217, it's a memorandum on 
Lorillard letterhead dated March 16, 1978 from R 
period S period Marmor to Dr. Minnemeyer, and it 
bears Bates number 00110371. 

Have you seen this memorandum before? 

A. I have. 

Q. When is the first time that you saw this 
memorandum? 

A. I think in an earlier deposition. 

Q. And Dr. Marmor — I'm sorry. 

R. S. Marmor was who? 
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A. He was a chemist with Lorillard at the time. 

Q. Working in what area? 

A. He was interested in structural activity 
relationships of organic compounds. 

Q. And when you say structural relationships, what 
are you referring to? 

A. Trying to relate the structure of a molecule to 
a flavor sensation. 

Q. And who is Professor Leo Abood? 

A. He was a researcher. I can't remember where he 
was located. He was studying some of the actions of 
nicotine on the brain of animals. 

Q. Was he a — a consultant at any time to 
Lorillard? 

A. No. 

Q. And the subject matter of this memorandum is 
"Meeting with Prof. Leo Abood" on 3/14, 1978. 

A. Yes. 

Q. He says in the first sentence — "he" being Mr. 
Marmor — "Professor Abood's lecture here on, quote. 
In Search of a Site and Mechanism for Nicotine's 
Action on the Brain, close quote, was well attended 
and well received." Do you see that? 

A. I do. 

Q. And there he is, is he not, referring to the 
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action of nicotine on the central nervous system? 

A. Of the rat, I think, in the case of Abood. He 
was working with — with a rat. 

Q. And looking for central nervous system effects 
of nicotine's action on the brain; is that correct? 

A. Well if I remember the work correctly, he had 
detected — or he had noted a behavioral action of 
the rats in response to nicotine in the brain. 

Q. And that would be a central nervous system 
reaction? 

A. I think so. 

Q. In the last two sentences of this Mr. Marmor 
says, "In any case, information we gain on the 
mechanism of nicotine activity may be useful in 
determining how to adjust physiological impact in our 
cigarettes." 

Now there he's clearly talking about adjusting 
the physiological impact on the central nervous 
system; correct? 

A. I think he would be. 

Q. And he says after that, "We intend to support 
Professor Abood by supplying samples and performing 
some synthetic and computer work." 

Was that done, to your knowledge? 

A. No. Well I don't know, we may have sent 
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samples, but to my knowledge we did no other work. 

Q. And — and Professor Abood did not act as a — 
either a paid or unpaid consultant to Lorillard? 

A. That's my under — 

I have no knowledge of him acting as a 
consultant. 

Q. Do you know whether Mr. Marmor followed up with 
Dr. Abood after this date? 

A. No, I do not. 

MR. MONICA: Bruce, I'm going to return to 
you now the — 

MR. FINZEN: Thank you. 

MR. MONICA: — predesignation that you 
gave us this morning for Lindsley and for Preddy. 
Thank you. 

MR. FINZEN: Thank you. 

BY MR. FINZEN: 

Q. Yesterday we talked at some length about the 
nicotine augmentation project and the various aspects 
that were under investigation. Do you recall that? 

A. I do. 

Q. Did Lorillard researchers ever succeed in 
manufacturing a cigarette with increased taste 
delivery in an ultralow tar cigarette without 
increasing the tar? 
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A. I think — I think over time we have improved 
the taste of such cigarettes, over — over time. 

Q. And what cigarettes would that be? 

A. I believe we've improved Kent Golden Light over 
time. 

Q. Without increasing the tar? 

A. Without increasing the tar or the nicotine, to 
my knowledge. 

Q. Any other brands that you're aware of? 

A. Not of the ultra — the very low tar, no. 

Q. And was that accomplished with air dilution of 
the filter? 

A. No. I think it was accomplished with other 
flavors. 

Q. Now yesterday we discussed the fact that there 

had been some changes in air-dilution filters over 

time using laser technology. Do you recall that? 

A. On the True brand, yes. 

Q. Did that have the effect of increasing the taste 
of those cigarettes without increasing the tar? 

A. No. Although at some point in history True was 
changed from a — I think about an 11-milligram brand 
to a five-milligram brand of tar, so there was a 
whole repositioning of the product. 

Q. And when — when that happened, was that at the 
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time that the — the laser air-dilution technology 
came in? 

A. I don't — I don't know for sure. It may have 
been. I don't think so. I think it came later. 

Q. Was the effect of — of the nicotine — I'm 
sorry — of the laser technology and the air-dilution 
filter of the True cigarette to permit an increase in 
the nicotine-to-tar ratio in that cigarette? 

A. No, it was to increase the uniformity of the 
product from cigarette to cigarette. 

Q. What do you mean by — 

A. And to reduce the cost. 

Q. What do you mean by re — by reduce — I'm 
sorry — to increase the uniformity? 

A. Well we could more reliably create and control 
the air dilution with a laser method than having 
mechanically perforated paper produced by a supplier. 
Q. Did the laser technology in the filter have 
anything to do with the nicotine delivery or the tar 
delivery of that cigarette? 

A. Other than what — what occurs with normal 
ventilation, no. 

(Discussion off the stenographic record.) 

BY MR. FINZEN: 

Q. Did it have any impact on the flavor or taste of 
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the cigarette? 

A. No, I — we were making the — 

As I recall, when we made the change to the 
laser, it was to create the same product with that 
technology. 

MR. FINZEN: Mark this next, please. 
(Plaintiffs' Exhibit 1218 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now what's been marked as 
Plaintiffs' Exhibit 1218, and it is an advertisement 
for True cigarettes bearing Bates number 03006861. 

Have you seen this ad before? 

A. Yes, I think so. 

Q. And the ad says in large letters at the top, 
"True found it! New Laser-Trac True, Highest taste 
ever! Its lowest tar ever!" And then it goes on 
in — in the copy to say, "New Laser Technology 
breakthrough concentrates beams of light to cut 
incredibly precise micro tracs in True's unique 
Flavor Chamber." Do you see that? 

A. I do. 

Q. It continues on saying, "A scientific innovation 
which brings you more taste from True's ultra low tar 
than ever before! In fact, a taste that, until 
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today, you had to smoke higher tar cigarettes to 
find. Incredible? Just wait 'till you taste it." 

Do you see that? 

A. I do. 

Q. This advertisement indicates, does it not, that 
the laser technology has something to do with the 
taste that the smoker will receive from smoking True? 
A. I don't think it says that. It talks about 
laser technology cutting precise micro tracs in 
True's unique flavor chamber. 

Q. Correct. 

A. And then it says, "A scientific innovation which 
brings more taste than True's — from True — True's 
ultra low tar than ever before!" 

Now this may have been the repositioning that I 
was talking about to a five-milligram product. I'm 
not sure. 

Q. Ah — 

A. I said the product was repositioned from an 
11-milligram to a five-milligram product. 

Q. If it's referred to — 

A. And I'm not sure if that's in this instance or 

not, but — 

Q. It's re — referred to as an ultralow tar. Does 

that have meaning in the industry in terms of how low 
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the tar had to be? 

A. I don't think it had precise meaning — meaning, 
although I think in our terminology it was six 
milligrams or less. 

Q. And you don't see this copy as — as indicating 
that the laser technology does anything to the taste 
sensation that the smoker is getting from True? 

A. Other than to make the cigarette more uniform 
than it was with the other technology that I 
indicated. 

Q. But it doesn't say anything here to the smoker 
that we've made the cigarette more uniform; does it? 
A. No, it doesn't say that. 

Q. It says that the precise micro tracs in the 
flavor chamber bring more taste from the ultralow tar 
tobacco; correct? 

A. That's what it says. 

Q. And isn't the reason that that was accomplished 
is because of the air-dilution technology that was 
discovered in the nicotine augmentation project that 
allowed a greater nicotine impact to be delivered by 
this cigarette? 

A. No. This cigarette was air ventilated from its 
introduction in 1965 or '6. 

Q. And didn't the air ventilation, based upon the 
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documents we saw previously about air ventilation 
increasing the nicotine-to-tar ratio, have that 
effect from day one with True, that it — it 
delivered a higher nicotine level than it would have 
without air dilution? 

A. When you say "without air dilution," you 
couldn't make an acceptable cigarette with these 
particular tar numbers without air dilution. 

Q. Talking about — 

A. The extent of the pressure drop would be so high 
that no one would be interested in it. 

Q. I'm talking about the air dilution in the filter 
now. 

A. I am, too. 

Q. And my question is to you: When there was air 
dilution from day one with the True cigarette, as we 
saw yesterday from the nicotine augmentation project, 
in part, that increased the nicotine-to-tar ratio in 
that cigarette higher than it would have been without 
the air dilution in the filter; did it not? 

A. That is a by-product of air dilution, as I 
explained yesterday. I also explained to you that 
using this ratio is misleading because the actual 
amounts of increase in nicotine are very, very 
small. If you look at the absolute difference 
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between the nicotine yield of the cigarette with and 
without air dilution of this type, that is low — 
very low — ultralow tar. The differences in 
nicotine yield are extraordinarily small. 

Q. In addition to increasing those nicotine yields, 
however, the nicotine — it also increases the pH of 
the smoke by having air dilution; does it not? 

A. It increases it slightly, yeah. 

Q. So that the slight increase of nicotine is going 
to be higher in pH and therefore more free nicotine 
delivering a more readily absorbed type of nicotine; 
correct? 

A. Well I thought we'd been through all this. It 
raises the pH slightly, but it's still in the range 
of — of cigarettes — you can find cigarettes 
without air dilution that have similar pH's. So this 
is not some great, unique event that we're talking 
about. What we're seeing is a result of removing 
more of the particulate matter that — with this kind 
of filter and air dilution that contains some of the 
acidic components and passing the more volatile 
components, one of which is nicotine, so this 
changes — moves the pH a little bit, yes. 

Q. Well move to strike that as non-responsive. Let 
me ask the question again. 
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The slight increase of nicotine from the air 
dilution is going to be higher in pH and therefore 
more free nicotine delivering a more readily absorbed 
type of nicotine; correct? 

A. Not more readily absorbed type of nicotine, 
unless you're talking about the upper respiratory 
tract. Total absorption in my judgment remains the 
same. 

Q. But in the upper respiratory tract there would 
be more readily — readily absorbed; is that correct? 
A. More would be absorbed in the upper respiratory 
tract if it's in the vapor phase. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1219 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now, Mr. Spears, what's been marked 
as Plaintiffs' Exhibit 1219, it's another 
advertisement for True cigarettes bearing Bates 
number 01321701. 

Have you seen this advertisement before? 

A. I may have. I don't specifically recall it. 

Q. The top of the advertisement says "New Laser 

Technology Breakthrough. True Cracks" in bolded 
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letters. Do you know what that refers to, — 

A. No, I don't. 

Q. — "True Cracks?" 

Then says, "New True Laser-Cut 'Flavor Chamber,' 
in quotes. Filter frees extra taste from ultra low 
tar." It then says below that in the copy — there's 
a little diagram at the left, and next to that it 
says, "Lorillard Researchers succeeded in ten year 
challenge of increasing taste delivery in ultra low 
tar without increasing the tar." See that? 

A. I do. 

Q. The reference to the 10-year challenge here, do 
you know what that's referring to? 

A. No. 

Q. Was there — 

A. Other than — other than the research, I guess, 
our total research program. 

Q. And — and — 

A. This gets to the enriched flavor idea. 

Q. In part, was this referencing the nicotine 
augmentation project? 

A. No. I think it's referencing the enriched 
flavor. 

Q. Was it in any way referencing the nicotine 
enrichment or nicotine enhancement project? 
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A. No. 

Q. And it refers to increasing taste delivery 
without increasing tar in an ultralow tar; correct? 

A. Yes. 

Q. Wasn't that the exact object of the nicotine 
augmentation project? 

A. The object of the nicotine augmentation was to 
see whether or not one could create the sensations in 
the upper respiratory tract with very low tar 
cigarettes. 

Q. Okay. And isn't that what was accomplished with 
the laser — laser-cut air-dilution filter in True? 

A. To my knowledge there is no change in the air — 
there was no change in the air dilution whether it 
was laser-created or whether it was created with 
mechanically perforated paper. The — 

As I say, I don't remember exactly when the 
product was repositioned to a five-milligram product, 
but I believe it was before this. 

Q. So it's your — 

A. And — and the technology they're talking about 
here is enhanced flavor through addition of flavors. 

Q. So it's — it — 

It's your testimony that the — the new laser- 
cut air dilution in the filter had nothing to do with 
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increasing the taste delivery of this True low tar — 
ultralow tar cigarette. 

A. Except for the creation of a more uniform 
product. 

Q. Isn't this ad misleading to smokers, then, sir? 
Doesn't this tell the smokers that it's the laser 
technology that has increased the taste delivery? 

A. I don't know that it says that. I think it — I 
think it's talking about the whole smoking 
sensation. That's part of it. Certainly a uniform 
product is a — a part of a quality product, and 
if — if you smoke a product with high air dilution, 
then the next cigarette's with low air dilution, I 
think the perception is this is not a very good 
product. 

Q. The word "flavors" doesn't appear anywhere in 
the advertisement; does it? 

A. "Flavor-rich." 

Q. In terms of — 

A. "The result is flavor-rich...." 

Q. In terms of flavors being the basis for the 
increased taste, that doesn't appear anywhere in the 
copy; does it? 

MR. NORTHRIP: Objection, misstates the 

evidence. 
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A. I think the ad says "flavor-rich," but — 
certainly the word "flavor" appears. 

Q. The flavors that are responsible for the 
increased taste of the cigarette are nowhere 
mentioned in the advertisement; are they? 

A. No, they're not. 

Q. And what is highlighted in the advertisement is 
the laser-cut flavor chamber; correct? 

A. The new technology that's being used to produce 
the filter, yes. 

Q. And it's your testimony, as I understand it, 
that that new technology doesn't do anything to the 
flavor of the cigarette. 

A. Over what it was with the mechanically 
perforated paper, that is correct. 

Q. I asked you yesterday if the nicotine 
augmentation project ever resulted in any process 
that was investigated in that project being utilized 
in the manufacture of a Lorillard cigarette after 
1978, and you said not — not to your knowledge. Do 
you recall that? 

A. I do. 

Q. So that I'm clear or the record is clear about 
what I was asking, in terms of the manufacture of 
cigarettes, does Lorillard manufacture all of the 
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components of its cigarettes itself? 

A. I would say no to that. 

Q. Who else is involved in manufacturing any of the 
components of Lorillard cigarettes? 

A. Well we do not manufacture the cigarette paper. 
Q. Okay. 

A. You want me to list who I can recall are the 
suppliers? Is that what you're asking? 

Q. Well I'm asking not so much, I guess, for 
ingredients, I'm talking about the actual 
manufacturing of the cigarette itself. 

A. Well I — I don't understand your question. 

Q. Well does Lorillard manufacture its own RL 
sheet? 

A. Presently, no. 

Q. Who does? 

A. We have a contract with Hanmer, which is part of 
B&W, to manufacture the tobacco sheet. 

Q. Hanmer? 

A. Yes, H-a-m-n-e-r, I believe. 

Q. And where is that process? 

A. Near Richmond, Virginia. 

Prior to that we had an agreement with Kimberly 
Clarke to manufacture tobacco sheet. 

Q. When did Hanmer begin manufacturing the RL 
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1 sheet? 

2 A. Probably a couple — about two years ago. 

3 Q. And when did Kimberly Clarke begin manufacturing 

4 Lorillard's RL sheet? 

5 A. I would — can't be too precise, but in the 

6 1980s. And prior to that we manufactured our own 

7 tobacco sheet. 

8 Q. During the period of time that Kimberly Clarke 


9 

was 

manufacturing the RL 

sheet for Lorillard, did 

10 

they add nicotine to the 

RL sheet? 

11 

A. 

No. 


12 

Q. 

Did Kimberly Clarke 

add diammonium phosphate to 

13 

the 

Lorillard RL sheet? 


14 

A. 

Yes. They manufactured to our specifications. 

15 

Q. 

And was that for the 

: entire time that they were 

16 

producing the sheet? 


17 

A. 

I believe so. 


18 

Q. 

Did Kimberly Clarke 

add ammonia to the Lorillard 

19 

RL 

sheet? 


20 

A. 

No. 


21 

Q. 

At any time? 


22 

A. 

No. 


23 

Q. 

Did Kimberly Clarke 

add urea to the RL sheet? 

24 

A. 

No. 


25 

Q. 

While they were manufacturing it did Kimberly 
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Clarke add any other base chemicals with a pH greater 
than nicotine to Lorillard's RL sheet? 

A. No. 

Q. Have you ever seen any kind of promotion from 
Kimberly Clarke in which they stated that they could 
control the level of nicotine in RL that they 
manufactured? 

A. I have seen that commercial. 

Q. And they purport to be able to control that 
level of nicotine to any level desired; correct? 
That's what the promotion said. 

A. I can't — 

I don't remember it precisely, but in effect I 
believe you're correct. 

Q. What kind of quality control did Lorillard exert 
over Kimberly Clarke when they were producing the RL 
sheet for Lorillard in terms of the specifications of 
the product? 

A. There were specifications in terms of moisture 
content of the finished product. Other than that, 
the specifications were that they would use the 
by-products to make the sheet which we provided 
them — 

Q. Talking about the tobacco waste product? 

A. Tobacco waste products that we provided them in 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

309 

the quantities that we indicated. And I believe they 
used a small amount of cellulose fiber which was to 
facilitate the strength of the sheet, and that was 
specified. Can't be sure, but I think there was some 
humectant in the form of glycerine which was also 
specified. 

Q. Then in terms of the manufacturing, quality 
control terms of the specifications being met in the 
actual sheet manufacture, what — what quality 
control did Lorillard exercise over Kimberly Clarke, 
if any? 

A. Well we — we would check the material when we 
received it in — in a random fashion, and if we 
found any that was not within specifications, and 
particularly with respect to moisture, we — we could 
theoretically return it to Kimberly Clarke. 

Q. Was there any quality control procedure that 
Lorillard routinely applied to the sheet it received 
from Kimberly Clarke with regard to the pH of the 
sheet? 

A. No. 

Q. With regard to the nicotine content of the 
sheet? 

A. No. That was determined by the ingredients and 
by-products that went into it. 
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Q. So there was no spec with regard to the amount 
of nicotine in the RL sheet that was to be met by 
Kimberly Clarke? 

A. No, there was not. 

Q. And there was no determination made by Kimberly 
Clarke of the nicotine level of the sheet before they 
shipped it? 

A. Not to my knowledge. 

Q. And when it was shipped, it was never shipped 
with any QC specification showing the nicotine level 
of that particular shipment of sheet? 

A. That's correct. 

Q. And when it arrived, Lorillard did no QC of its 
own to ascertain the nicotine level of each shipment. 
A. Not QC in the sense that we analyzed for these 
components. We may, you know, on a very long-term 
timeframe do a general analysis of a sheet, and that 
would have included nicotine, but certainly not in 
any quality control fashion. 

Q. Now in the last two years while Hanmer has 
manufactured the sheet for Lorillard, have they added 
any nicotine to the RL sheet? 

A. No. They're following the same formulation. 

Q. And have they added any diammonium phosphate to 
the sheet? 
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A. Same process, same everything. No, they're not 
adding anything. 

Q. So your answer to those questions that I asked 
you about Kimberly Clarke's manufacturing of the RL 
sheet would be the same for Hanmer? 

A. That's correct. 

Q. Including the — the quality control questions. 
A. Right. 

Q. Let me — let me just clarify. When I asked you 
a moment ago whether Hanmer ads diammonium phosphate, 
you said, "Same process, same everything. No, 
they're not adding anything." Does that mean they 
are not adding diammonium phosphate? 

A. No, no, no. They are adding diammonium 
phosphate. 

Q. Okay. So they're following the same — 

A. Exact same formulation. 

Q. Yesterday we looked at an exhibit that was a 
research document with regard to PEA being added to 
the filter. Do you recall that? 

A. I do. 

Q. After the nicotine augmentation project was put 
on hold — 

Is that a good terminology to use for it? 

A. Well discontinued. 
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1 Q. Discontinued. 

2 — research with regard to filtration and 

3 nicotine enhancement continued; did it not? 

4 A. If — if you would call evaluating a patent 

5 research with PEA, I guess the answer is yes. But I 

6 don't recall any continued filter research with the 

7 specified purpose of enhancement of nicotine. 

8 MR. FINZEN: Have you mark this next, 

9 please. 

10 (Plaintiffs' Exhibit 1220 was 

11 marked for identification.)? 

12 BY MR. FINZEN: 

13 Q. Mr. Spears, I'm showing you now what's been 

14 marked as Plaintiffs' Exhibit 1220. It is a 

15 memorandum on Lorillard letterhead dated July 25, 

16 1984 from J. M. Johnson to M. S. Ireland, the 

17 subject, "Evaluation of Potassium Acetate as a 

18 Cellulose Filter Additive," and it bears Bates 

19 numbers 81070726 through 728. 


20 


Have you seen this document 

before? 

21 

A. 

I don't recall it. 



22 

Q. 

The persons who received a 

copy 

here 

23 


We know who Mr. Minnemeyer 

is . 

Have 


24 we identified Mr. Sudholt before? I can't recall. 

25 Do you know who that person is? 
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A. Yes. I said she was a mass spectroscopist. 

Q. Okay. In this particular memorandum J. M. 
Johnson says at the beginning, "Potassium acetate was 
evaluated as a possible cigarette filter additive. 

The object of this experiment was to increase 
nicotine/CPM levels in smoke by adding an alkali 
compound to cellulose filters to deacidify the 
cellulose." See that? 

A. I do. 

Q. And that, if I understand correctly, is 
referring to a base compound being added that would 
increase the pH of the cellulose? 

A. That's what it says, yes. 

Q. And the conclusion that Johnson reaches is that 
"Addition of potassium acetate caused significant 
increases in nicotine delivery, parens, 28 percent, 

45 percent, close parens, and nicotine/CPM levels (19 
percent, 36 percent) relative to the control. Only 
minor differences were noted in puff count, P.D. and 
CO levels. Filter — Filter pH increased slightly. 
Potassium acetate and other alkali or alkaline earth 
compounds as additives to cellulose filters will be 
investigated further." 

Do you recall there being ongoing investigation 
in the mid-1980s about addition of alkali compounds 
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to filters? 

A. As I say, I don't remember seeing this, but to 
my knowledge there has been no significant project 
along the line that's being indicated here. 

Certainly there have been evaluations of ideas 
throughout time, but I thought your question was was 
there a major project or a significant project to 
increase nicotine by treating the filters, and to my 
knowledge there has not been. 

Q. Was the work that was done here, whether it was 
considered major or significant or not, continued as 
suggested by Johnson? 

A. Not to my knowledge. 

Q. Was the technology of adding alkali to the 
cellulose filters ever employed by Lorillard? 

A. No. Lorillard has never used a cellulose 
filter. 

Q. Was the technology of applying alkali to any 
Lorillard filter ever implemented in — 

A. No. 

Q. — the Lorillard cigarettes? 

A. No. 

Q. Was there to your knowledge in the mid-1980s a 
project under way that was — that was referred to as 
the nicotine — (clearing throat) excuse me — the 
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nicotine project? 

A. I don't — I don't recall that. 

Q. And was there a time when the nicotine 

augmentation project was reactivated? 

A. No, not that I'm aware of. 

MR. FINZEN: Can you mark that next, 

please. 

(Plaintiffs' Exhibit 1221 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now what's been marked as 
Plaintiffs' Exhibit 1221, it's a memorandum on 
Lorillard letterhead dated August 3, 1984 from M. A. 
Sudholt to M. S. Ireland, subject is "Evaluation of 
Cellulose Derivatized with N,N-dimethylglycine. 
hydrochloride to Give 23 Percent Increased NIC," and 
then a line below that, "DPM Ratio." 

Have you seen this document before? 

I'm sorry, let me for the record say the Bates 
numbers are 81070723 through 725. 

A. I don't recall it. 

Q. In the first line of this memorandum Sudholt 
says, "One object of the nicotine project has been to 
increase the level of nicotine relative to tar in 
cigarette smoke." See that? 
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A. I do. 

Q. Do you know what nicotine project is being 
referred to there? 

A. I suspect — I suspect it was the one back in 
the '70s and early '80s, but I don't know. 

Q. Was that project reactivated in the 1980s? 

A. No. 

Q. Was there a new project that came along and 
referred to as the nicotine project? 

A. No, not to my knowledge. 

I think what we're looking at are isolated 
evaluations of ideas members of the research 
department have. 

Q. And again, the nicotine augmentation project's 
goal was to increase the nicotine level relative to 
the tar in cigarettes; correct? 

A. In terms of the nicotine augmentation product — 
project, that is correct. 

Q. And this memorandum indicates that this nicotine 
project, whatever it is, has the same goal; correct? 
A. That's what it says. 

Q. And what was being explored now was, as a way of 
doing this, adding nicotine to the filter itself; 
correct? 

A. Adding nicotine to the filter? 
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Q. What was being added in this particular — 

A. Well let me look at it. Let me read it for a 

second. 

They said what they were doing was reacting 
cellulose with an alkaline — what chemists would 
call a moiety, which in this case was dimethylglycine 
hydrochloride, to tack on to cellulose a structure 
which would be alkaline in nature, and they 
apparently took a small amount of cellulose and 
carried out this reaction and tried the material in a 
filter environment, and report the results. 

Q. And the results indicated that this achieved an 
increased ratio of nicotine to DPM as high as 66 
percent; correct? The second line of the first page. 
A. That's what they say, yes. 

Q. And DPM again is another way of saying — 

A. Same as tar. 

Q. Same as tar. 

A. Tar. 

Q. So this increased the nicotine-to-tar ratio by 
two-thirds. 

A. That's not what it says, is it? 

Oh, yes, that's in the ratio they increased it 
66 percent. Well looks like the ratio changed, but 
the tar — the tar was up dramatically as well. 
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Q. That's not what they report, though; is it? 

A. Well I'm looking at their data. Fig. 1, we have 
DPM with this treated filter of 16 and a half and 
nicotine at 1.36, and control 11.5 and .77. So the 
ratio, I presume, without calculating it, is what 
they indicate, but I'm saying tar also was up 
dramatically. So this is not a one-on-one type of 
comparison. 

Q. In terms of the goal of increasing the 
nicotine-to-tar ratio, however, this appeared to be a 
successful ingredient for that purpose? 

A. To me if — 

I mean it would have been studied further if 
there was any serious interest in this, but this is 
only preliminary data. Whether or not these ratios 
would hold up at lower tar numbers, I don't know. 

Q. And the — 

Well you point out that the tar increased, the 
nicotine increased at a — at a greater level, giving 
that higher nicotine-to-tar ratio that they refer to; 
correct? 

A. That's correct. 

MR. FINZEN: Let me have you mark this 

next. 

(Plaintiffs' Exhibit 1222 was marked 
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1 for identification.) 

2 BY MR. FINZEN: 

3 Q. Showing you now what's been marked as 

4 Plaintiffs' Exhibit 1222, it is a memorandum on 

5 Lorillard letterhead dated February 6, 1985 from M. 

6 A. Sudholt to M. S. Ireland, subject, "Increased 

7 Impact of Cellulose-Malic Acid Filter Containing 

8 Migrated Nicotine," bearing Bates numbers 80642659 

9 through 661. 

10 Have you seen this document before? 

11 A. I believe I have. 

12 Q. When is the first time that you saw this 

13 document? 

14 A. Probably in preparation for this deposition. 

15 Q. This — this references in the first sentence, 

16 again, "The major objective of the nicotine project 

17 has been to increase the physiological impact and/or 

18 nicotine to tar ratio in ultra low tar cigarettes." 

19 Do you see that? 

20 A. I do. 

21 Q. Does the phraseology of the nicotine project 

22 that way refresh your memory that there was a project 

23 of this type ongoing in the mid-1980s? 

24 A. In terms of the original project? No, I 

25 don't — 
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No, there was — 

Q. Or a new project? 

A. There have always been, I guess throughout the 
R&D organization, ideas being suggested and people 
evaluating ideas, and I think this is a typical 
example. But the project that's being referred to, I 
think, is — is the old project when there was a 
major effort toward increasing or augmenting 
nicotine, enriching nicotine. They continue to refer 
to that project, because I think it was such a large 
project at the time. These are the same people that 
did work then. And they continue to have ideas, and 
here's one that's being evaluated. 

This is — this is the, you know, creativity of 
research. It's not a commercial activity. 

Q. Well, in the first paragraph near the middle it 
refers to one of the approaches which has been 
studied over the past two years to achieve the goal 
is adding nicotine to the filter, and we've seen 
those documents in the previous exhibits; correct? 

A. Yes. Where's — 

Q. In the middle of the first paragraph, third 
sentence. 

A. Yes. 

Q. And it says, "It has been shown that cigarettes 
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containing nicotine or inert supports in cavity 
filters did have increased physiological impact 
typical of that found when nicotine had been added to 
RL in the blend." 

A. Right. 

Q. That was part of the original nicotine 
augmentation project; correct, — 

A. That's — 

Q. — adding nicotine to the RL? 

A. That's correct. 

Q. And that in this methodology now of adding these 
inert supports to the filter, the same effect was 
achieved that had been found in the nicotine 
augmentation project of increasing the physiological 
impact without changing the nicotine-to-tar ratios in 
a measurable way; correct? That's what it says in 
the last sentence of the first paragraph? 

A. The last sentence of the first paragraph says, 

"A change in nicotine to tar ratios was not always 
measurable with added nicotine in either the filter 
or tobacco." 

Q. And yet those cigarettes delivered an increased 
physiological impact. 

A. I presume that's what they're referring to, 
those old experiments, yes. 
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Q. And the same was true with these new 
experiments; correct? 

A. They're talking about added nicotine. This is 
not added nicotine. 

Oh, well I guess it is. 

Q. So they found adding nicotine to the filter had 
the same effect as adding it to the blend. 

A. That's what they indicate in terms of the 
impact. 

Q. And it also, going to the second paragraph — 

A. What — 

What's confusing me is this is talking about 
migrating nicotine. 

Q. Right. They're also employing part of that 
technology which we saw in some earlier exhibits as 
well of getting nicotine to migrate? 

A. Yes. 

Q. And in this case rather, than migrating to the 
RL, they're looking at migrating it to the filter; is 
that correct? 

A. That's what they say. 

Q. And the purpose of that was to increase the 
smoke impact? 

A. Yes. 

Q. And they say in the middle of the second 
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paragraph, "In this preliminary work, a filter was 
designed which was about four times more efficient at 
promoting nicotine migration than the typical 
cellulose acetate filter. The impact of cigarettes 
made with these filters which contained migrated 
nicotine was greater than the same filters without 
migrated nicotine." See that? 

A. I see it, but it's very confusing. 

Q. The impact they're referring to there is the 
nicotine impact; correct, on smokers? 

A. I don't know. But the confusion — 

My confusion is if you put an acid on the filter 
and cause nicotine to migrate, it's there in the salt 
form and it's not going to be volatile, and I'm 
having considerable difficulty in understanding the 
results that they're trying — they're reporting. 

If the filter were alkaline, you might expect to 
release the nicotine, but you don't expect it if it's 
there as a malic salt. So that's why I'm saying 
this — this is all very confusing to me. 

Q. Do you know what the outcome was of the nicotine 
project that's been referred to in this exhibit and 
the previous two exhibits — 

A. No, I do not. 

Q. — in the 1980s? 
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1 A. No. But I — I — 

2 As a scientist, I have to question these 

3 results. 

4 MR. FINZEN: Good time for a break. 

5 THE REPORTER: Off the record, please. 

6 (Recess taken. ) 

7 BY MR. FINZEN: 

8 Q. Now Mr. Spears, in — in 1994 you had occasion 

9 to testify before congressional committees in 

10 Washington; is that correct? 

11 A. That's correct. 

12 Q. And I believe in March of 1994, March 25th to be 

13 exact, you testified before a subcommittee chaired by 


14 

Congressman 

Waxman? 

15 

A. 

That' s 

correct. 

16 

Q. 

And at 

that hearing in March of 1994 you 


17 testified under oath to Congress that the charges 

18 that the tobacco industry adds nicotine to its 

19 products were not true. Do you recall that? 

20 A. I do. 

21 Q. And you made that statement in spite of your 

22 knowledge of the work that had been done by Lorillard 

23 that we have reviewed to here over the last day or so 

24 showing that nicotine can be manipulated and added to 

25 cigarettes; correct? 
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A. Not correct. What I testi — 

What I — we talked about was research reports. 
There is nothing that would suggest that there was a 
commercial process developed and that that would 
result in an acceptable product. 

Q. Well you also knew at the time you testified 
that nicotine was not being added to products in the 
market, that other cigarette manufacturers you 
believed were adding nicotine or manipulating — 
manipulating nicotine levels in their products; 
correct? 

A. I don't know what you mean by "manipulating," 
but we had no evidence that they were adding. There 
was some speculation by some researchers that they 
might be adding as a possible explanation for a data 
set that they had. 

Q. And — 

A. But certainly we had no direct evidence that 
they were adding nicotine. 

Q. We saw that on more than one occasion, however, 
over a period of several years; correct, in documents 
we've looked at here? 

A. I think we saw the same reference to one tobacco 
sheet by Philip Morris, yes. 

Q. And you did not mention that in your testimony 
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before Congress; correct? 

A. No. Not sure why you think I should have. 

MR. FINZEN: Let me mark this as next. 
(Plaintiffs' Exhibit 1223 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now what's been marked as 
Plaintiffs' Exhibit 1223, the title at the top page, 
"STATEMENT BEFORE THE WAXMAN SUB-COMMITTEE ON MARCH 
25, 1994," bears Bates stamp numbered 92741333 
through 336. 

Is this a copy of your written testimony before 
the Waxman Committee? 

A. Appears to be so, yes. 

Q. And did that hearing take place on March 25, 
1994? 

A. Yes, it did. 

Q. You also testified that the proof of there being 
no nicotine addition in the tobacco products on the 
market at that time was that sales-weighted tar and 
nicotine data which showed that both have decreased 
from the 1950's to the 1990s. Do you recall that? 

A. I do. I didn't — I didn't offer that as a 
single proof, I said that there was a — also a very 
high correlation between tar and nicotine in the 
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domestic cigarettes as reported by the Federal Trade 
Commission. 

Q. But again, in the documents that we've seen for 
the last day, we've seen research done by Lorillard 
that showed that nicotine delivery can — and impact 
can be significantly increased by a slight 
manipulation of nicotine that would not show up in 
the tar-and-nicotine ratios. Do you recall those 
documents? 

A. I recall the documents. However, those are 
research documents, and whether you could — whether 
you could cause it, the impact, to change or not with 
slight changes in the construction of a cigarette or 
otherwise would still indicate to me that no nicotine 
is being added in any significant way. If you 
can't — if you can't detect it, there — to me there 
is no significant addition. 

Now whether or not — but — but I testified 
that we did not add, and that is correct. I also 
testified it was my understanding that no other 
manufacturer is adding, because that was their 
testimony. 

Q. Well we've seen documents that say, with a 
slight manipulation of nicotine, a cigarette could be 
made to deliver nicotine levels of a regular high 
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nicotine cigarette; correct? 

A. With slight manipulation a cigarette could be 
made to deliver the high nicotine levels of a regular 
cigarette? 

Q. Could deliver nicotine levels of a regular high 
nicotine cigarette. 

A. I have not seen anything that would indicate 
that. 

MR. FINZEN: Do we have the exhibits from 

yesterday? 

THE REPORTER: Yes. 

MR. FINZEN: I need Exhibit 1203. 

(Exhibit 1203 handed to the witness.) 

Q. Ask you to take a look, if you would, please, 

Mr. Spears, to Exhibit 1203 that we looked at 
yesterday, and refer you to the last sentence of the 
summary or abstract on the front of the page that 
says — 

A. I see that. 

Q. — "Random taste paneling implied that only a 
small addition of free nicotine was needed to provide 
the impact of a higher nicotine cigarette." 

A. Yes. But that's not what you just said, or I 
misunderstood you. 

Q. Well that — that certainly is the conclusion 
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that your research people had come to as of June of 
1976; isn't that correct? 

A. That's correct. But what I understood you to 
say a minute ago was that this data showed that by 
slight addition of nicotine one could make a 
cigarette that had — was equivalent to the high 
nicotine cigarette in particular level, and that's 
not true. The only thing they're talking about is 
the impact, which is the throat and chest impact. 

Q. That's not something, however, that you 
mentioned in your testimony to Congress; correct? 

That that — 

A. I did not discuss our research, I discussed our 
commercial process, and I — 

What I provided testimony to was commercial 
practices of Lorillard, certainly not to discuss our 
research program throughout the years. 

Q. But the reference with regard to the industry 
generally and tar and nicotine levels generally was 
not accurate when you take into consideration the 
fact that you knew that a slight addition of free 
nicotine without changing the tar/nicotine ratios 
could deliver the impact of a higher nicotine 
cigarette. 

A. I didn't testify accurately that no addition was 
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being made? 

Q. When you said that the tar/nicotine levels were 
the evidence that that wasn't happening in the 
industry, your research — 

A. I think — 

Q. — would indicate that's not true. 

A. I think it's excellent evidence. I think both 
are excellent evidence. 

Q. But — 

A. I think you're trying to twist something around 
here to mean what it does not mean. 

Q. I'm only referring to the research that — that 
Lorillard had in its possession at the time you 
testified from the nicotine augmentation project. 
Which you did not mention in your testimony; correct? 
A. Are you suggesting that I should have mentioned 
in my testimony every piece of research that we've 
done? 

Q. I am asking whether you referred to in any way 
the information that Lorillard knew from the nicotine 
augmentation project with regard to the ability to 
add a small amount of nicotine without changing the 
tar/nicotine levels and getting a higher impact of 
nicotine. 

A. And I'd submit to you that what this says is 
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that in a laboratory somebody made this observation. 
Whether or not it's valid and whether it can be 
applied commercially is another question. And 
certainly there's nothing that I said that would 
indicate that I believed it was being applied 
commercially or it could be; needs much more work. 

Q. But you had and we have seen documents in which 
your researchers believed that it was already being 
done in the industry; isn't that correct, sir? 

A. No, that is incorrect. What the researchers 
said, what — here is a possibility, and it certainly 
wasn't this kind of a possibility. What you're 
referring to now is a finding that a reconstituted 
sheet had a nicotine level more like tobacco, which 
is not now trace amounts of nicotine being added. 

Q. Move to strike as non-responsive, everything 
after "No, that is incorrect." 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1224 was marked 
for identification.) 

BY MR. FINZEN: 

Q. I'm showing you now, sir, what's been marked as 
Plaintiffs' Exhibit 1224. It says at the top 
"Statement of Alexander W. Spears, Vice Chairman and 
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Chief Operating Officer, Lorillard Tobacco Company, 
before the Subcommittee on Health and the Environment 
of the Committee on Energy and Commerce, U.S. House 
of Representatives, April 14, 1994," it bears Bates 
numbers 89280025 through 0027. 

You had occasion to testify a second time before 
Congress approximately three weeks later in April of 
1994; correct? 

A. That's correct. 

Q. At that time you were appearing and — and using 
that opportunity to try to clarify some things that 
Dr. Kessler had introduced in his testimony back on 
March 25th; is that correct? 

A. Yes. And which Mr. — 

And Mr. Waxman had held a press conference, as I 
recall. 

Q. That — that's true with respect to some things 
that both he and his staff had said? 

A. That's correct. 

Q. And you again testified that smoke nicotine 
follows tar; correct? 

A. That's correct. 

Q. And you made a specific reference at page two 
of — of Exhibit 1224 under number two to the press 
conference that Chairman Waxman had held and made 
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reference to an article that you had published in 
1981; correct? 

A. That's correct. 

Q. And specifically what the chairman had addressed 
was a portion of that article that referred to a 
statement you had made about higher concentrations of 
nicotine in the tobacco of very large — low tar 
cigarettes meant that smokers of those cigarettes 
received high doses of nicotine. 

A. That's correct. 

Q. Do you recall that? 

A. That is correct. 

Q. And you stated that that position taken by 
the — by the chairman was not true. 

A. That's correct. 

Q. But again, the documents that we have seen from 
Lorillard's research indicated that if, as Lorillard 
suspected, the other manufacturers were doing that, 
then that statement was not true; isn't that correct? 
A. I wish you'd quit saying things that aren't what 
represent my testimony. I did not say that Lorillard 
researchers believed; they simply postulated that 
this was a possibility, along with others, that the 
competitor was adding nicotine. 

Q. Well is what you're saying that the Lorillard 
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1 researchers believed that, but you did not believe 

2 that? 

3 A. No. What I'm saying is that they observed the 

4 higher nicotine. The things that occurred to them as 

5 to how this might occur were postulated in the 

6 document. That is not a belief that they were doing 

7 it. 

8 Q. But the continued reliance in your testimony, 

9 both in March and in April of 1994, on the tar and 

10 nicotine numbers, you would agree if that research 

11 was being employed that Lorillard had done in its 

12 labs to add a small amount of nicotine, free nicotine 

13 to the tobacco, that if that was being employed, then 

14 the tar and nicotine numbers would be meaningless as 

15 a measure of whether increased nicotine was being 

16 delivered in a cigarette; isn't that correct? 

17 MR. NORTHRIP: Objection to the form of the 

18 question. 

19 A. If the Lorillard observation was correct that 

20 you could add traces of free nicotine and go 

21 undetected, the answer would be yes. But this 

22 doesn't really make much sense, that you could do 

23 this and get the results that they were talking about 

24 on aged cigarettes. There's no logical reason that I 

25 can see where you can add traces and get these 
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effects in the long term. You must come to 
equilibrium with what is present. So my suspicion 
would be that this is a transitory kind of effect 
that would disappear with time, but I can't prove 
that. 

Q. You also testified — 

A. But it obviously wasn't followed up, so we 
didn't believe it. 

Q. Well we've seen it followed up in one form or 
another from the early 1970s to the mid-1980s in the 
documents we've reviewed. 

MR. NORTHRIP: Objection, misstates the 

testimony. 

A. Not the addition — not the addition of 
nicotine. The support — the — 

The documents do not support that it was 
followed up through the 1980s in terms of addition. 

Q. Sir, the last document we looked at dealt with 
adding nicotine to the filter; isn't that correct? 

A. There was a reference to adding it to the 
filter. There was nothing in that document that 
added it to the filter as I recall. That was a 
document adding alkaline materials to the filter. 

Q. If you look at Exhibit 1224, you made another 
point in your April testimony, number four on page 
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three, — 

A. Wait a minute. 

Q. — relating to the staff's analysis of your 1981 
paper. 

A. 1224. 

Q. You have it in front of you? 

A. Oh, okay. 

Q. On page three, number four. 

A. Yes. 

Q. With regard to the analysis of your 1981 paper 
by the staff. Do you recall that? 

A. Yes. 

Q. You said, "They indicated that this paper 
reported that the industry was doing research to 
increase the nicotine level, while keeping the tar 
level constant." 

A. Yes. 

Q. And you said, "The reference in this paper 
relates to an idea that came from the Tobacco Working 
Group of the NCI and others. It pertains to research 
towards the development of new varieties of tobacco 
at the USDA experiment stations and the universities 
in the tobacco growing states. It was not research 
being conducted by the manufacturers and cannot be 
related to manipulation of nicotine by the 
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manufacturers." Do you see that? 

A. I do. 

Q. Now here you were discussing industry research; 
correct? 

A. I was discussing my paper. 

Q. And you were discussing the staff analysis. 

A. And the staff analysis of my 1981 paper. 

Q. Which — 

In which they said the paper showed that the 
industry was doing research and you denied that the 
industry was doing research; correct? 

A. Well I don't have the paper in front of me, but 
I believe the reference was to that which I 
indicated. 

Q. We can fix that. Mark this — 

A. The NCI — 

Q. — next in order, please. 

(Plaintiffs' Exhibit 1225 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now what has been marked as 
Plaintiffs' Exhibit 1225, it is a paper that says at 
the top "RECENT ADVANCES IN TOBACCO SCIENCE, Volume 
7, October 6-9, 1981 - pps. 19-39, CHEMICAL AND 
PHYSICAL CRITERIA FOR TOBACCO LEAF OF MODERN DAY 
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CIGARETTES," and then has the names A. W. Spears and 
S. T. Jones underneath that, and it bears Bates 
numbers 87413350 through 3370. 

Is this the paper to which you were referring? 

A. Yes, it is. 

Q. Now I think the reference that the Waxman staff 
had in the paper appeared at page 22 of the paper. 

Do you have that in front of you? 

A. I do. 

Q. Just before the heading "CIGARETTE BLEND 
COMPOSITION," the last two sentences say, "Based on 
these trends, one would conclude that the lowest, 
quote, tar, close quote, segment is composed of 
cigarettes utilizing a tobacco blend which is 
significantly higher in nicotine. Although one 
cannot conclude that this has been achieved solely by 
the selection of tobacco, it does indicate a trend 
toward the use of tobacco with higher nicotine 
levels." 

A. Yes. 

Q. Do you see that? 

A. I do. 

Q. And when the Waxman staff analysis of that paper 
came out and they made a reference that the industry 
was doing research to increase the nicotine level and 
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1 keeping the tar level constant, you said in your 

2 written testimony, which is Exhibit 1224, that it was 

3 not research being conducted by manufacturers and 

4 cannot be related to manipulation of nicotine by the 


5 

manufacturers 

Do you 

recall that? 

6 

MR. 

NORTHRIP 

: Excuse me, Mr. Finzen, do 

7 

you have the 

entire paper for Dr. Spears? 

8 

THE 

WITNESS: 

Hmm? 

9 

MR. 

NORTHRIP 

: This has just got a few 

10 

pages it looks like. 


11 

MR. 

FINZEN: 

My understanding, this is the 

12 

entire paper. 

That's 

the way it was produced to us. 

13 

MR. 

MONICA: 

Appears to start on page 20 at 

14 

the top. 



15 

MR. 

FINZEN: 

Starts on page 19 in the 

16 

abstract. 



17 

MR. 

MONICA: 

Yeah. 

18 

THE 

WITNESS: 

Okay. 

19 

MR. 

FINZEN: 

It comes out of a 

20 

publication. 



21 

THE 

WITNESS: 

Comes out of a — 

22 

MR. 

MONICA: 

Okay. 

23 

MR. 

NORTHRIP 

: Okay. 

24 

MR. 

MONICA: 

Just wanted to make sure it 

25 

was all there 
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MR. FINZEN: I believe it's the entire 

paper. 

BY MR. FINZEN: 

Q. It is the entire paper; is it not, sir? 

A. I believe it is. 

Q. Let me ask the question again that occurred 
before the interruption. 

When the Waxman staff analysis of your paper 
came out, in that analysis they made reference that 
the industry was doing research to increase the 
nicotine level while keeping the tar level constant, 
and you said in your written testimony, which is 
Exhibit 1224, that it was not research being 
conducted by manufacturers and cannot be related to 
the manipulation of nicotine by the manufacturers. 

Do you recall that? 

A. I do. 

Q. Indeed, however, we've seen in documents 
yesterday and again this morning repeated research by 
Lorillard that showed exactly what the staff said, 
that research was being done to increase the nicotine 
level while keeping the tar level constant. Isn't 
that the whole point of the nicotine augmentation 
project? 

A. All right, let — let's — let's go back and try 
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to straighten this out. 

Q. Can you answer my question first? Isn't — 

A. I think you have a series of questions, all of 
which are suggesting that there's some discrepancy 
between a paper and my testimony to Waxman. 

Q. Well I — let me — 

Let me get an answer to my question. 

A. Well would you repeat it again? 

Q. Surely. 

Indeed, however, we have seen in documents 
yesterday and again this morning repeated research by 
Lorillard that showed exactly what the staff said, 
that research was being done to increase the nicotine 
level while keeping the tar level constant. Isn't 
that correct? 

A. There was certainly a program of nicotine 
augmentation — (clearing throat) excuse me — in the 
1970s, if that's what you're referring to. 

Q. And the goal of that program was to increase 
nicotine deliveries while keeping tar levels constant 
or actually reduced; correct? 

A. Well it was to increase the nicotine. I don't 
know that there was a goal to keep the tar constant, 
but certainly there was a goal to increase nicotine, 
augmentation of nicotine. 
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Q. And in dealing specifically with the issue 
raised by the Waxman staff about the industry doing 
such research, you denied that such research was 
being done; isn't that correct? 

MR. NORTHRIP: Objection, misstates what 
the paper says. 

A. I believe it does as well. That's what I was 
trying to straighten out. Talking about — 

Q. The last — 

A. — cigarette blend composition in the paper — 
Q. The last sentence of number four on Exhibit 
1224 — 

MR. MONICA: You interrupted — you 
interrupted the witness. Why don't you let him give 
you an answer. 

MR. FINZEN: I'm sorry, I thought he was 

done. 


THE WITNESS: No, I'm not done. 

A. The paper is talking about the blends of low tar 
cigarettes and the nicotine content, and I'm 
referring to that material when I was speaking in the 
paper about how these things might be accomplished. 

I was referring to what I said I was referring to, 
which was a program that I think got initiated 
because of the Tobacco Working Group at the National 
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Cancer Institute, which was to produce tobaccos that 
had higher levels of nicotine and presumably would 
allow the production of cigarettes with higher levels 
of nicotine at a given tar level. That is the work 
that I was referring to in the paper in terms of my 
reference to the blend compositions, and not the kind 
of — not — not the addition of nicotine in the — 
in the laboratory as being a practical method of 
achieving the result. 

Obviously it was not considered a practical 
method because the work was terminated. We'd not 
even identified a source of nicotine that could be 
used in these quantities. So this was a research 
program, certainly, but not what I was referring to 
in this paper in terms of blend composition. 

Q. And my question to you was: And in dealing 
specifically with the issue raised by the Waxman 
staff about the industry doing research to increase 
the nicotine level while keeping the tar level 
constant, you said in the last sentence of Exhibit 
1224, "It was not research being conducted by the 
manufacturers and cannot be related to manipulation 
of nicotine by the manufacturers." Isn't that what 
you said? 

A. That's what I said, and that's accurate. 
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Q. And on page 22 of your article, which is Exhibit 
1225, at the last sentence before the heading 
"CIGARETTE BLEND composition," you state, "Although 
one cannot conclude that this has been achieved 
solely by the selection of tobacco, it does indicate 
a trend toward the use of tobacco with higher 
nicotine levels." Do you see that? 

A. I do. 

Q. And when you said one cannot conclude that this 
has been achieved solely by the selection of tobacco, 
you had specifically in mind the research that 
Lorillard had done that showed it could be 
accomplished by adding small amounts of nicotine to 
the sheet, by adding small amounts of nicotine to the 
filter, you had all of that in mind when you said 
that; isn't that correct, sir? 

MR. NORTHRIP: Objection to form. 

A. But those references to small amounts are not 
what I'm seeing here. I'm seeing relatively large 
increases by — by comparison to the research that 
you're referring to in the tobacco blends, and I'm 
referring to what I said I was referring to, 
basically the growing of tobacco with elevated 
nicotine levels. However, when you — when you have 
an observation that nicotine level is higher and no 
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means of determining how it is achieved, you must 
keep all options open when you write a scientific 
paper, which I did. 

Q. And you asked me a bit ago whether I was 
suggesting to you that you should have discussed with 
the committee research that Lorillard was doing. Do 
you recall asking me that? 

A. Yes. 

Q. Don't you believe, sir, at this point when the 
staff was discussing your paper and suggesting that 
it appeared that there was industry research going on 
and you chose to respond about industry research, 
that you should have told the staff that there was 
research going on with regard to the addition of 
nicotine to cigarettes? 

A. That had been dropped at this point in time? 

Q. Do you — 

A. Whatever research was done was not relevant at 
this point in time. 

Q. Is that a no? 

A. No, I don't think I should have discussed 
Lorillard's research program. I was discussing 
properly the practices of Lorillard in a commercial 
environment. 

Q. And when the committee suggested that the 
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industry was doing research to increase the nicotine 
level while keeping the tar level constant and you 
knew that some of your researchers believed that 
other manufacturers were doing that, in specifically 
discussing research in the industry, don't you 
believe that that should have been brought to the 
staff's attention? 

A. No. I think what — 

MR. NORTHRIP: Objection, repetitive. 

A. — should have been brought to — should have 
been brought to their attention was a reference that 
I was making in this paper, which — which is to what 
I said it was, the growing of tobacco with elevated 
nicotine levels by North Carolina State University 
and the University of Kentucky. 

Q. Even though your paper clearly referenced your 
belief that you couldn't conclude that that alone was 
responsible — 

A. I have — I couldn't conclude, no. 

Oh, you misunderstand. I never suggested that 
this research was being culminated in these 
tobaccos. I said there was research going on to 
effect that result at the university. 

Q. And you led — 

And you led the committee and the public that 
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viewed that proceeding to believe that the research 
was limited to tobacco — 

MR. NORTHRIP: Objection to form. 

Q. — blend; isn't that correct? 

A. No, I did not. No. 

In terms of my reference here, that is correct. 
Q. And you never told them that you were aware of 
research that was being done at Lorillard, and you 
believed elsewhere in the industry, to increase the 
level of nicotine in tobacco while keeping the tar 
level constant. 

A. Well let — let me say again you're 
misrepresenting something. If you look at the whole 
testimony in Waxman, it was certainly disclosed that 
Lorillard had patents. The migration patent was 
indicated to be something that was awarded to 
Lorillard. It was part of the nicotine — there was 
no — 

I mean anything that was public information was 
disclosed. 

Q. But nothing that was not public. 

A. I would not — 

Q. You failed to disclose — 

A. — disclose to my competitors, no, my research 
programs. 
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1 MR. FINZEN: Can you mark this next, 

2 please. 

3 MR. MONICA: It's already got a number on 

4 it. 

5 THE REPORTER: Well it's a different case. 

6 (Plaintiffs' Exhibit 1226 was marked 

7 for identification.) 

8 BY MR. FINZEN: 

9 Q. I'm showing you now what's been marked as 

10 Plaintiffs' Exhibit 1226, which bears the — at the 

11 top the date of Thursday, April 14, 1994. It says 

12 that it is a hearing of the House Energy and Commerce 

13 Committee, Subcommittee on Health and the 

14 Environment, subject, "NICOTINE AND CIGARETTES," then 

15 lists the witnesses, and it bears Bates numbers 

16 ATX030277064 through 77218. 

17 Have you seen this document before? 

18 A. I think I have, yes. 

19 Q. This is the transcript of the hearing before the 

20 congressional subcommittee on April 14, 1994? 

21 A. Yes, I believe it is. 

22 Q. And you were present for the entire length of 

23 that hearing; is that right? 

24 A. That's correct. 

25 Q. Turn, if you would, please, to pages — to page 
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85. At the bottom of page 85 Congressman Waxman is 
talking with Mr. Johnston. Do you see that? 

A. I do. 

Q. And he says, "You're aware that Dr. Spears wrote 
an article in 1981?" 

Mr. Johnson said, "Now that we have the correct 
person, yes, Mr. Chairman, I am aware of that." 

Mr. Waxman says, "Now, he indicated that through 
a blending process of tobaccos, the nicotine 
concentrations or levels can be changed and often are 
separately adjusted from the tar levels. Do you do 
that?" 

Mr. Johnson says, "Repeat the question." 

And then you say, "That's not in my article, 

sir. " 

Congressman Waxman says, "Do you want to turn on 
your mike — turn your mike on?" 

And you say, "That statement is not found in my 
article that you can separately adjust tar and 
nicotine." 

And Congressman Waxman says, "Let me read to you 
your article. 'Based on these trends, one would 
conclude that the lowest tar segment is composed of 
cigarettes utilizing a tobacco blend which is 
significantly higher in nicotine. Although one 
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cannot conclude that this has been achieved solely by 
the selection of tobacco, it does indicate a trend 
toward the use of tobacco with higher nicotine 
levels," close quote. That's page 22. 

You say, "Yes, sir, but you said this indicates 
you can separate tar from nicotine." 

Congressman Waxman says, "That you can adjust 
separately the tar and the nicotine.: 

And you say, "It does not indicate that." 

Do you recall that colloquy with Congressman 
Waxman? 

A. No, but I can read it here. 

Q. Do you recall that there was a discussion of 
your article with you and — 

A. Yes. 

Q. — Congressman Waxman on the record? 

A. Yes. 

Q. And in saying to him that — that your article 
does not indicate that you can adjust separately the 
tar and the nicotine, which is what Congressman 
Waxman said, that — that was not a true statement; 
was it, sir? 

A. I believe it is. 

Q. Doesn't all of the research that we've seen that 
Lorillard had done show that there are numerous ways 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

351 

of adjusting the nicotine-to-tar levels so that you 
could adjust the nicotine separate from the tar? 

MR. NORTHRIP: Objection to form of the 

question. 

A. You are trying to suggest that research 
documents that — that were reports of experiments 
can be used commercially and were being used 
commercially to effect a change in nicotine 
independent of tar. And first of all the article 
doesn't say that, the statements in the article don't 
afford that conclusion, and to the best of my 
knowledge it was not being done. It was not being 
done by Lorillard. So no, I don't find anything 
inconsistent. 

Q. In spite of the documents which you had showing 
that your researchers believed it was being done in 
the industry. 

A. You keep saying that, and I keep saying that's 
not what the documents say. There were a number of 
postulates made by the researchers, one of which was 
maybe somebody was adding nicotine. There were other 
postulates. 

Q. In — 

In making all of the statements that you made in 
both your written and your oral testimony before 
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1 Congress, you intended the public to rely on those 

2 statements, including the citizens of the state of 

3 Minnesota; did you not? 

4 A. I intended for them to rely on these statements 

5 along with any others that they have to reach their 

6 conclusions. 

7 Q. And you expected and intended that the press 

8 would publish your testimony? 

9 A. No, I didn't expect the press to publish my 

10 testimony. 

11 Q. Well you — 

12 There were numerous reporters present in the 

13 hearing room that day; were there not? 

14 A. Yes, but they didn't report my testimony. 

15 Q. Well have you seen press reports of the 

16 positions that you took with regard to your article 

17 and the statements made by both Congressman Waxman 

18 and his staff and Mr. Kessler? 

19 A. I have seen some inactive — inaccurate 

20 statements, yes. 


21 

MR. 

FINZEN: 

Would 

you mark 

this next. 

22 

MR. 

MONICA: 

Bruce, 

I don't 

see a number 

23 

stamp on this 

one. Has 

this 

been predesignated? 

24 

MR. 

FINZEN: 

Yes, I 

believe 

it was. 


25 (Plaintiffs' Exhibit 1227 was marked 
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Q. Showing you now what's been marked as 
Plaintiffs' Exhibit 1227, and it is an article that 
appeared in the Minneapolis Star Tribune newspaper of 
April 14, 1994. 

Have you seen this article before? 

A. No, I don't think so. 

Q. In this article you are quoted with regard to 
your article as saying that Senator — I'm sorry. 
Congressman Waxman made a serious error in reasoning 
in assessing your paper. Do you recall saying that? 
A. Yes. 

Q. And you're also quoted as saying that before the 
committee on March 25th you had testified "We do not 
set nicotine levels for particular brands of 
cigarettes. Nicotine levels follow the tar level — 
tar — the tar level," close quote. Do you recall 
saying that? 

A. Yes, I do. 

Q. Have you seen other reports in the — in the 
media of your position taken before the congressional 
subcommittee? 

A. Yes, I have. 

Q. What other papers have you seen such reports in? 
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A. I believe in the New York Times, the 
letter-to-the-editor section, to which I responded. 
That's the principal one I recall — other one. I 
may have seen others, but I don't recall. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1228 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now what's marked as Plaintiffs' 
Exhibit 1228, and this is an article from the St. 

Paul Pioneer Press dated April 14, 1994 which 
references the subcommittee hearing before 
Congressman Waxman's committee. Do you see that? 

A. I do. 

Q. Have you seen this article before? 

A. I don't — I don't remember whether I've seen 
this specific one or not. 

Q. In this article, reporters reference Congressman 
Waxman's statement that your 1981 study shows the 
companies have manipulated the levels of nicotine in 
cigarettes and appears to contradict your testimony 
from the previous month. Do you see that? 

A. I do. 

Q. And in a statement Wednesday they quote you as 
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1 saying, "'The most ill-informed are aware that 

2 tobacco is an agricultural commodity' that is 

3 inconsistent by nature, and so 'manufacturers blend 

4 tobacco to try to achieve taste acceptance, brand 

5 distinction and preference within the smoker 

6 franchise.'" Do you see that? 

7 A. I see that. 

8 Q. Is that an accurate quote of a position you took 

9 in response to Congressman Waxman? 

10 A. Well you have the article — my testimony. 

11 Let's see. 

12 (Witness looks at Exhibit 1224.) 

13 A. No, it's not an accurate quote. 

14 Q. What's inaccurate about it? 

15 A. "The most ill-informed," I don't see that 

16 anywhere in here. 

17 Q. Do you recall making that statement to a 

18 reporter at any time? 

19 A. I don't recall. 

20 Q. Is it possible that you made that statement 

21 separate from your written testimony — 


22 

A. 

I don ' t 

believe — 

23 

Q. 

— to a 

reporter? 

24 

A. 

— I was 

interviewed by any reporters after my 


25 testimony other than one who rushed up and postulated 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

356 

a question or something, and in the crowded noise I 
really didn't respond to him, as best I can recall. 
And — 

No, I didn't give any press interviews following 

this . 

Q. The article also quotes you as saying that the 
nicotine levels follow the tar levels. 

A. That's accurate. That's part of my testimony. 

Q. And that there was no nicotine level set for 
particular brands. 

A. That's Lorillard's testimony, yes. 

Q. Now during the April 14th hearing. Congressman 
Waxman also asked the CEOs present if they would 
submit to the committee any studies that their 
companies had on measuring nicotine levels in the 
blood of humans. Do you recall that? 

A. I do. 

Q. And — 

A. Or something along that line. I'm not sure 
that's the precise request, but — 

Q. If you'd turn back to Exhibit 1226 and turn to 
page 132 — well actually turn to page 131. 

A. Okay. 

Q. Well actually turn to page 130 if we're going to 
put this in context. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

357 

At about two-thirds or three-quarters of the way 
down, at the end of that question by Congressman 
Waxman to Mr. Johnston, he says, "Have you done human 
studies to measure the nicotine levels in blood or 
related to nicotine addiction?" Do you see that? 

Are you with me? 

A. Halfway down? 

Q. About two — about three-quarters of the way 
down at the end of that long question from 
Congressman Waxman. 

A. Yes. Yes, I see it. 

Q. And Mr. Johnson — Johnston answers: "Mr. 
Chairman, we have done blood nicotine or cotinine 
studies. I would like to submit those to this 
committee for the record because I think they will be 
helpful." And then he goes on from there. 

And Congressman Waxman over on page 131, the 
next page, says, "I want to ask whether the other 
chief executive officers will be as cooperative as 
you are planning to be." 

And then he says, about two questions down, 

"Well, what we want are studies, human studies to 
measure nicotine levels on blood and studies related 
to nicotine addiction. Do any of you refuse to give 
it or will you be willing to give us whatever you may 
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1 have. We may not have studies, but if you — You may 

2 not have studies, but if you do, we think we ought to 

3 get it and we think you ought to give it. Do any of 

4 you refuse?" 

5 And then he goes around asking the various CEOs 

6 their position. And on page 132, when he gets to Mr. 

7 Tisch, he says, "Thank you. Mr. Tisch?" 

8 And Mr. Tisch says, "We've done no such studies, 

9 but we'll be glad to give them to you," followed by 


10 

"(Laughter)." Do you see that? 


11 

A. 

I do. 


12 

Q. 

Was Mr. Tisch the CEO of Lorillard at the time 

13 

of 

this hearing? 


14 

A. 

Yes, he was. 


15 

Q. 

Had he discussed with you before he answered 

16 

Congressman Waxman whether or not such studies 

17 

existed? 


18 

A. 

I think I told him that no 

such studies existed. 

19 

Q. 

Was he trying to be jocular 

with the congressman 

20 

in 

his answer then? 


21 

A. 

I don't know. 


22 

Q. 

In fact, there were studies 

at Lorillard dealing 

23 

with human levels of nicotine in 

the blood; were 

24 

there not? 


25 

A. 

Not to my knowledge. 
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MR. FINZEN: Mark this next, if you would, 

please. 

(Plaintiffs' Exhibit 1229 was 
marked for identification.) 

BY MR. FINZEN: 

Q. Showing you now what's been marked as 
Plaintiffs' Exhibit 1229, it's a memorandum on 
Lorillard letterhead bearing accession number 1968 
and the date of March 6, 1980 from J. H. Bell to Dr. 
F. J. Schultz, and the subject is "Measurement of 
Nicotine and Cotinine in Urine and Blood," bears 
Bates number 00784791 through 00784792. And the copy 
shows — or the document shows a copy to Dr. 
Minnemeyer on the last page. 

Have you seen this document before? 

A. Yes. Yes, I have. 

Q. Was this information that was available in 
Lorillard's files in 1994 regarding the measurement 
of nicotine and cotinine in urine and blood? 

A. It indicates this was written in 1980, so it 
would have been in the file, yes. 

Q. And isn't this the kind of information that 
Congressman Waxman was asking the CEOs of the 
companies to turn over to the committee? 

A. No. 
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1 Q. Why do you say that? 

2 A. This is nothing more than a literature review of 

3 methods of analysis. He was asking for data on 

4 nicotine and cotinine in blood. 

5 Q. And you say this is just a — a method of 

6 analysis. 

7 A. A review of methods of analysis that are in the 

8 literature. 


9 

Q. 

For measuring 

those levels in humans? 


10 

A. 

That's right. 

In blood. 


11 

Q. 

And you don't 

— 


12 

A. 

Humans or animals otherwise, doesn't matter. 

13 

Q. 

And you don't 

believe this was the kind 

of 

14 

information that the congressman was calling 

for? 

15 

A. 

Absolutely not 

Not responsive to requests for 


16 data on nicotine and cotinine in the blood of 

17 humans. 

18 MR. FINZEN: Would you mark this next, 

19 please. 

20 (Discussion off the stenographic record.) 

21 (Plaintiffs' Exhibit 1230 was marked 

22 for identification.) 

23 BY MR. FINZEN: 

24 Q. Showing you now, sir, what's been marked as 

25 Plaintiffs' Exhibit 1230. 
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1 

MR. 

FINZEN: 

And I would ask if we 

could 

2 

take a moment 

to have 

your counsel review it 

before I 

3 

identify it for the record. 


4 

MR. 

MONICA: 

Thank you. Bruce, I'm 

having 

5 

trouble finding this pre-designation. 


6 

MR. 

FINZEN: 

Take a look on page two, about 

7 

three — 




8 

MR. 

MONICA: 

Of your supplemental? 


9 

MR. 

FINZEN: 

No, of the — 


10 

MR. 

NORTHRIP 

: Original. 


11 

MR. 

FINZEN: 

— original, about two 

-thirds 

12 

of the way down. 



13 

THE 

REPORTER 

: We have to change tape. Off 

14 

the record, please. 



15 

(Discussion 

off the record.) 


16 

MR. 

FINZEN: 

Okay, Mr. Monica, have 

you 


17 found the item marked in the supplemental 

18 predesignation? 

19 MR. MONICA: Yes, I have. 

20 BY MR. FINZEN: 

21 Q. Sir, I'm showing you now what's been marked as 

22 Exhibit 1230. It is a letter or memorandum to 

23 several individuals named, on Lorillard letterhead, 

24 dated May 3, 1983, from you, bearing Bates number 

25 501559781. 
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Have you seen this document before? 

A. Hmm, says I — I wrote it, yes. 

Q. Do you recall writing a letter on about the date 
shown to the individuals shown as recipients on this 
letter? 

A. Generally, yes. 

Q. And the first sentence of the letter says, 
"Please find attached an outline of the proposed 
experiment for Phase II of the cotinine study as 
promised at our last meeting on April 27." Do you 
see that? 

A. I do. 

Q. Who were — 

What was the cotinine study that's referenced 

here? 

A. I'm not a hundred percent sure, but I believe 
this is something related to environmental tobacco 
smoke. 

Q. The recipients of this, can you identify those 
individuals? 

A. Some of them, yes. 

Q. Identify the ones that you know and can 
identify, please. 

A. Colby was a Reynolds employee, I believe; 
Davidson, I'm not sure; Davis was an attorney; 
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Esterle was a research person with B&W; Fagan, I 
think Philip Morris; Finnegan, attorney; Nystrom was 
with Reynolds; Osdene, Philip Morris; Rosene, I'm not 
sure; Sirridge, an attorney. 

Q. Do you know for whom Mr. Sirridge was an 
attorney? 

A. Shook Hardy. 

Q. What about Mr. Finnegan? 

A. Jacob — Jacob Finnegan I believe. That's not 
the full name, but I — 

Q. For whom was he — 

That's the name of the firm, you believe? 

A. Yes. 

Q. And Mr. Davis? 

A. I believe he may be Shook Hardy, but I'm not 
sure. 

Q. Do you know when Phase I of the cotinine study 
began? 

A. Well if my recollection is correct, and I'm not 
a hundred percent sure, this related to a study that 
was being funded by members of the industry at 
Battelle to develop a method of measuring nicotine in 
the air, and then in Phase II, cotinine in body 
fluids. 

Q. Was this research being done by Lorillard? 
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A. No, being done at Battelle. 

Q. Were you responsible for interacting between the 
industry and Battelle? 

A. No. I was part of this committee. 

Q. Was this report dealing with Phase II of the 

cotinine study that you just described produced for 
Congressman Waxman's committee? 

A. No. 

Q. Was it ever disclosed to the congressman's 
committee, to your knowledge? 

A. No. But it had — 

Again it's not responsive; this is method 
development. 

Q. Between 1983 and 1994, was data developed in the 
Phase II of the cotinine study? 

A. I don't think so. 

Q. They went through two phases of study and no 
data — no data was ever developed. 

A. We went out in the field with this type of 
study? As I recall we never did. 

Q. My question wasn't about going to the field, my 
question was whether data was developed in Phase II 
of the study, any data, in the lab, in the field, 
anywhere. 

A. I don't know. I don't know whether — right now 
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whether Battelle developed any data or not on — on 
body fluids. 

Q. And — 

A. Whether they ever got to Phase II, I can't 
remember that. 

Q. Did you do an investigation after Congressman 
Waxman asked for that kind of information to see 
whether it existed? 

A. No, but I — 

Again, I would not consider it responsive. It's 
method development. It's not any relevant data to 
the kind of things he was talking about. 

Q. If data existed with regard to the level of 
cotinine in serum, as you've described it, you don't 
believe that's responsive to what the congressman was 
asking for? 

A. I've already explained to you, this relates to 
environmental tobacco smoke, and I don't think it 
would be responsive to anything that he was asking 
about with respect to smoking, no. 

Q. You don't see environmental tobacco smoke as 
being responsive to his requests for — 

A. No, I — 

Q. — levels of nicotine or cotinine in serum? 

A. In smokers, no, I do not. 
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MR. FINZEN: Can we take a break? 

MR. NORTHRIP: That's fine. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MR. FINZEN: 

Q. Mr. Spears, the last exhibit we were looking at, 
which was Exhibit 1230, you identified three 
individuals on the list of recipients who were 
lawyers. Do you recall that? 

A. I didn't count them, but — 

Q. Mr. Davis, Mr. Finnegan, Mr. Sirridge. 

A. Yes. 

Q. Were they lawyers for Lorillard? 

A. Well Shook Hardy has represented Lorillard, so 
in that sense, yes. Not Finnegan, but the others. 

Q. Was it common practice to have lawyers involved 
in committees looking at research of the kind that's 
referred to in Exhibit 1230? 

A. May have been, yes. They may have been 
representatives — representative of some 
organization with respect to the committee. 

Q. Was this industry group in this particular 
situation part of an ad hoc group, or was it part of 
The Tobacco Institute, or do you know? 

A. No, it was — 
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I think it met as an ad hoc group. What — what 
this really was was the first, as I recall, the first 
activity that members of the industry undertook with 
respect to environmental tobacco smoke. 

Q. Now there was over the years organizations of 
the tobacco manufacturers that were formal 
organizations; correct? 

A. Yes, there were. 

Q. In 1954 I believe there was an organization 
formed called the Tobacco Industry Research 
Committee? 

A. That's correct. 

Q. And Lorillard was a member or part of that 
committee at the time it was organized in 1954; were 
they not? 

A. The records would indicate that, yes. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1231 was marked 
for identification.) 

BY MR. FINZEN: 

Q. I'm showing you now what's been marked as 
Plaintiffs' Exhibit 1231, a document that bears the 
caption "STATEMENT CONCERNING THE ORIGIN AND PURPOSE 
OF THE TOBACCO INDUSTRY RESEARCH COMMITTEE AND ITS 
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PROPOSED FUNCTIONS," and it bears Bates numbers 
HT0072119 through 212. 

A. Yes. 

Q. Have you seen this document before? 

A. I have. 

Q. When do you recall the first time was that you 
saw this document? 

A. Probably in preparation for one of my earlier 
depositions. 

Q. And in the first paragraph this document says 
that the cigarette and tobacco product manufacturing 
companies have formed this organization in the 
interest of the public as well as the industry; is 
that correct? 

A. That's what it says. 

Q. And was that your understanding of the purpose 
of the Tobacco Industry Research Committee, that it 
was both for the interests of the public as well as 
in the interests of the industry? 

A. I have no information other than what it says in 
terms of its purposes. 

Q. Have you ever had, while you've been with 
Lorillard now going on 40 years, an understanding 
that there was a purpose different from that? 

A. No. 
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Q. And with regard to the interest of the industry, 
the — the interest was essentially to stand up and 
refute the claim that smoking caused lung cancer; 
isn't that correct? 

A. No, I don't think so. I think the interests of 
the industry were to indicate their response to a 
number of studies that had appeared recently, which 
they reference at the bottom of the first page, and 
to indicate the scientific — their scientific 
interpretation of those studies at the time and what 
they intended to do as an industry regarding these 
publications. 

Q. On the bottom of page two this document says, 
"Although much has been written concerning the 
incidence of lung cancer, there is still a dearth of 
authoritative findings on the subject. It is safe to 
say that no persuasive and definitive conclusion 
respecting the cause of this disease, or the relation 
of smoking thereto, has been established." 

That was the official position of the TIRO at 
the time it was organized; was it not? 

A. That apparently was the opinion of those who 
wrote this document, yes. 

Q. And that it was not proven and that there was a 
controversy; is that correct? 
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A. It says there's "no persuasive or definitive 
conclusion," were the words that I read. 

Q. And does that indicate to you that they believe 
that it was not proven that smoking was related to 
lung cancer? 

A. Well I think — 

Let's see what statements they make. They say 
it's the "wish of the industry to encourage competent 
scientific authority to find ultimate facts which 
will dispel the present confusion and to communicate 
authoritative factual information on the subject to 
the public." 

Q. And there on the top of page three, the 
beginning of the paragraph there, they say "there is 
a responsibility on the part of the management of the 
tobacco manufacturers and others engaged in the 
tobacco industry to aid in the final determination of 
this controversy." 

A. That's what it says. 

Q. And that it is — "It is the earnest wish of the 
industry to encourage competent scientific authority 
to find ultimate facts which will dispel the present 
confusion and to communicate authoritative factual 
information on the subject to the public." Correct? 
A. That's what they wrote at this time, yes. 
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Q. And again, is that consistent based on your 
years in the industry with what the purpose of the 
TIRC was? 

A. I think that's been the purpose, yes. 

Q. If you turn over to page six — by — 

By the way, before we look at page six, did — 
is it your understanding that Lorillard subscribed to 
that data as well, both as a member of the TIRC and 
individually as a cigarette manufacturer? 

A. I think Lorillard was — you know, was one of 
the companies that signed the document and 
participated in the formation of the committee, so 
they would have subscribed to the view at that time. 
Q. And turning — I'm sorry — to page seven, I 
said six, I meant page seven, at the top of the page 
under Roman numeral IV, "Limit of Powers," it says, 
"The purpose — purposes and objectives of the 
Committee are to aid and assist research into tobacco 
use and health, and particularly into the alleged 
relationship between the use of tobacco and lung 
cancer, and to make available to the public factual 
information on this subject." Do you see that? 

A. I do. 

Q. Again, consistent with your understanding of the 
objective of the TIRC as you know it? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

372 

A. Well I think its — its mission has been 
broadened to include all diseases statistically 
associated with tobacco. 

Q. In the present day, or since — 

A. Well I don't know — 

Q. — it has — 

A. As — as it evolved. 

Q. Turning back one page, then, to page six, 
there's a reference to the TIRC undertaking to use 
the services of Hill & Knowlton, at the top of the 
page — 

A. Yes. 

Q. — there, — 

A. Yes. 

Q. — to engage in effectuating its purpose. 

Do you know what Hill & Knowlton was? 

A. I believe they were a public relations firm. 

Q. And do you know whether they did perform 
services for the TIRC? 

A. I do not know what services they performed for 
the TIRC. 

Q. Do you know whether this statement of the origin 
of the TIRC was made public in any way? 

A. I believe it was. 

Q. But in reality, as the organization progressed, 
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there were members of the organization that believed 
that the purpose was to defend the tobacco industry 
from attacks from whatever source regarding the 
tobacco and health hazard; isn't that right? 

A. Can you tell me what you're referring to? 

Q. Have you seen any — any references while you've 
been involved in the industry that there were members 
of the TIRC who believed the organization's primarily 
responsibility was to defend the industry from 
attacks by health agencies? 

A. I have seen statements by individuals who 
expressed their views, but I've never seen that kind 
of statement coming directly from the organization 
itself. 

Q. Let me show you what has been previously marked 
as — in this litigation as Plaintiffs' Exhibit 401. 
This is a letter on the letterhead of American 
Tobacco Company dated February 5, 1958 to Mr. John W. 
Hill at Hill & Knowlton — 

A. Uh-huh. 

Q. — from Paul Hahn, president of American 
Tobacco, bearing Bates numbers JH000207 through 211. 

Have you seen this document before? 

A. I think I have, yes. 

Q. Do you recall the first time that you saw this 
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document? 

A. I believe in preparation for this deposition. 

Q. On the last page there are a number of 
individuals that are copied on this letter. Do you 
know any of those individuals? 

A. I know who some of them are, but — or were, but 
I don't — 

The only one I ever knew was Lewis Gruber. 

Q. And he's listed on here as president of P. 
Lorillard Company at that time? 

A. That's correct. 

Q. In this letter to — to Mr. Hill — 

And this is the Hill from the PR firm of Hill & 
Knowlton that the TIRC had employed? 

A. I would think so, yes. 

Q. He answers a questionnaire that was put out by 
Mr. Hill and says, with regard to question one, "What 
is the area of activities for the Institute and what 
are its major objectives?" says, "In my opinion, the 
Institute's major area of activity and major 
objective should be: 

"To defend the tobacco industry against attacks 
from whatsoever source on tobacco as an alleged 
health hazard, including efforts to impose labelling 
requirements on tobacco products based directly or 
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indirectly on the charge that tobacco is a hazard to 
health." Do you see that? 

A. I do. 

Q. Have you seen any indication of the position of 
the others who received that questionnaire with 
regard to this issue? 

A. No, I have not. 

Q. Have you seen anything in Lorillard files that 
indicated what, if any, response Mr. Gruber made to 
the letter that he received as a copy from Mr. Hahn? 
A. No, I have not. 

MR. NORTHRIP: Mr. Finzen, are your 
questions implying that this is about the TIRC? 

MR. FINZEN: They're implying that it's 
about the tobacco organization. 

MR. NORTHRIP: All right. 

BY MR. FINZEN: 

Q. Do you understand this document to be about 
something other than the TIRC? 

A. It says Tobacco Institute at the top of it. 

Q. Okay. What is — 

What does that refer to? 

A. It would conceivably refer to the lobbying 
organization in Washington, D.C. 

Q. And what is the name of the lobbying 
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organization? 

A. The Tobacco Institute. 

Q. Did Mr. Hill and Hill & Knowlton do public 
relations work for The Tobacco Institute as well as 
the TIRC? 

A. They may have at that time. Certainly they 
could have been consulted about The Tobacco 
Institute, whether they did work or not. 

Q. If you turn to the third page — I'm sorry, stay 
on the first page. On number two it says, "What is 
the Institute's position on the health charges 
against tobacco use?" That's the second question. 

A. Yes. 

Q. See that? 

A. I do. 

Q. And he says, "Broadly speaking, it is my view 
that the Institute's position on the health charges 
against tobacco should be that in the present state 
of scientific evidence these charges are unfounded." 
See that? 

A. I do. 

Q. Do you understand that that was the position of 
The Tobacco Institute or the Tobacco Industry 
Research Committee as of 1958? 

A. Well I don't know that — I don't think that was 
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1 the position of either one. I think it's simply what 

2 this individual thought the position should be. No 

3 indication that I'm aware of that they adopted these 

4 positions, either organization. But I believe or 

5 still believe that it may be referring to the — to 

6 The Tobacco Institute, not the Tobacco — 


7 

Q. 

Turn to page three. 

if you would — 

8 

A. 

Three. 


9 

Q. 

— of the exhibit, middle of the page 

10 

A. 

Three, middle of the 

page. Yes. 

11 

Q. 

He says, "By way of 

simplification of 


12 foregoing," and then he lists (a), (b) and (c), and 

13 under (a) he says, "The position of the SAB, to date, 

14 is that 'Science does not yet know the answer to the 

15 question whether tobacco is a health hazard; further 

16 research is needed.'" Do you see that? 

17 A. I do. 

18 Q. What is the SAB? 

19 A. I believe that refers to the Scientific Advisory 

20 Board of the Tobacco — TIRC. 


21 

Q. 

Of the 

Tobacco 

Industry Research Committee? 

22 

A. 

Yes. 



23 

Q. 

Is — 



24 


Is that 

an organization or body separate from 

25 

the 

TIRC or 

part of 

the TIRC? 
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A. Which body, the SAB? 

Q. The SAB, yes. 

A. They are part of the TIRC. 

Q. And do you understand that to be an accurate 

reflection of the position of the SAB as of February 
of 1958, as he has reported it here? 

A. I don't know. All I know is what's being 
reported. I haven't seen any statement of the SAB's 
position from the SAB. 

Q. Under (b), by way of simplification, he says, 
"The position of the TIRC is more affirmative, in 
the direction of disputing the validity of the 
charges made; but nevertheless limited and restrained 
by its association with SAB, which is part of TIRC." 
See that? 

A. I do. 

Q. Do you recall whether the positions taken by the 
TIRC and the SAB conflicted or varied with regard to 
the issue of smoking and health at this time? 

A. I — I have no information. 

Q. And then he says, under (c), "The position of 
the Tobacco Information Committee, representing the 
interests that support TIRC but not speaking for TIRC 
as such, is an affirmative presentation of material 
which rebuts and discredits the charges." Do you see 
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that? 

A. I do. 

Q. What is the Tobacco Information Committee? 

A. I don't know. Presumably it's — I — 

I just don't know for sure. 

Q. Were the members of The Tobacco Institute 
different from the members of the Tobacco Industry 
Research Committee? 

A. May well have been, but I — I don't know. I'd 
have to compare the membership of the two 
organizations. 

Q. Well when he makes a statement here that "The 
position of the Tobacco Information Committee, 
representing the interests that support TIRC," do you 
know whether those interests are the tobacco 
companies themselves that are members of TIRC? 

A. Well I think the members of TIRC are those that 
are listed at the end of this document who were 
copied at that time. Well they may not have all — 
Each individual may not have been, but the 
companies identified were probably the members, 
initial members of the TIRC. 

Q. And on page four under the number six question, 
"Should the Institute have a policy regarding 
moderation in smoking for responding to requests on 
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this matter?" the writer says, "In my view the policy 
of the Institute regarding queries as to moderation 
in smoking should be that we believe that smoking is 
not harmful to normal individuals...." Do you see 
that? 

A. I do. 

Q. Do you know if that was the position of the TIRC 
as well? 

A. No, I do not. But I — as I say, this is, I 
believe, one individual responding to a 
questionnaire. 

Q. Have you ever seen any indication in any — from 
any source what the reference here to "normal 
individuals" means? 

A. No. 

Q. He goes on to say that "...overindulgence and 
excess in anything may be harmful...." Have you seen 
a position that was ever taken by the TIRC regarding 
what was a safe or an unsafe level of cigarette 
consumption? 

A. No, I have not. 

Q. Do you know whether the TIRC ever took a 
position that there was a level that was safe for 
consumption, and then beyond that there was a level 
that would be considered overindulgence? 
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A. I have not seen any such statement. 

Q. Do you know whether Lorillard has ever taken a 

position with regard to that? 

A. Not to my knowledge. 

Q. And under number seven on page four, the 
question about the Institute's position on matters of 
labelling contents of cigarettes and warning labels, 
the writer says in the second paragraph under that, 
"The Institute's position on all such matters should 
be that it has not been proved that tobacco is a 
health hazard...." 

Do you understand that that was the position of 
the TIRC as well as The Tobacco Institute in 1958? 

A. No, I don't know what the position of either 
organization was in terms of a stated position other 
than what was stated in the so-called Frank 
Statement. 

Q. Did you understand — have an understanding that 
the Tobacco Information Committee was a committee 
that represented the cigarette manufacturers? 

A. I — I said I didn't know exactly what that 
committee was earlier. 

Q. The position with regard to the smoking and 
health controversy by the TIRC in the late 1950's was 
that the issue was an open question and that whether 
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there was a relationship between smoking and health 
had not been proved; isn't that correct? 

A. I think that's a reasonable approximation of 
what this statement — the statement concerning the 
origin and purpose of the Tobacco Industry Research 
Committee — 

Q. And — 

A. — indicates, yes. 

Q. And is it true that that position really has not 
changed to date, that is still the position of The 
Council for Tobacco Research? 

A. The Council for Tobacco Research's position 
today I have not seen publicized, as I recall — I 
can recall. 

Q. Do you have any independent recollection of what 
the position of The Council for Tobacco Research 
position was on smoking and health the last time you 
saw that position? 

A. I don't recall seeing published by them a — a 
position other than their purpose and their mission 
in research. 

Q. Would you agree, sir, that the Tobacco Industry 
Research Committee was really more in the public 
relations business than the scientific business? 

A. No. They were in the — principally the 
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scientific research business. Initially they 
certainly had a public relations complement that was 
considered. 

MR. FINZEN: Would you mark — oh, I'm 
sorry, this has already been marked. 

Q. Showing you now what has been marked previously 
in this litigation as Plaintiffs' Exhibit 398, this 
is a memorandum from — appears to be J. F. or J. M. 
Brady to C. C. Little dated April 9, 1962, and the 
subject is "TIRC Program," bears Bates — Bates 
numbers HK0039151 through 152. 

Have you seen this document before? 

A. I may have thumbed through it in preparation for 
this deposition, but I don't specifically recall it. 
Q. Do you — 

Do you know who Mr. Brady is? 

A. No. 

Q. Do you know who Mr. Little is? 

A. Yes. 

Q. Who is Mr. Little? 

A. Dr. Little was the then director of the Tobacco 
Industry Research Committee. 

Q. And Mr. Brady writes in the second paragraph of 
this memorandum, "Historically, it would seem that 
the 1954 emergency was handled effectively. From 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

384 

this experience there arose a realization by the 
tobacco industry of a public relations problem that 
must be solved for the self-preservation of the 
industry." Do you see that? 

A. I do. 

Q. The reference he makes to the 1954 emergency 
that was effectively handled, do you know what 
emergency he's referring to? 

A. No, I do not. 

Q. Do you know what the occasion was in 1954 for 
the formation of the TIRC? 

A. Oh, I think it followed the publication of the 
papers that are referred to in the statement 
concerning the origin of the organization. 

Q. And those are papers that in some way associated 
smoking with lung cancer or other diseases? 

A. Well as I recall there were two; one referred to 
is the Wynder Graham, which reported the production 
of tumors on the backs of mice after skin-painting 
tobacco smoke condensate, and I believe there was 
epidemiological study perhaps by the same authors 
about that same timeframe. 

Q. He says at the beginning of the fourth paragraph 
of the letter, "To date, the TIRC program has carried 
its fair share of the public relations load in 
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providing materials to stamp out the brush fires as 
they arose." See that? 

A. Which — which paragraph? 

Q. The first sentence of paragraph number four. 

A. Yes, I see that. 

Q. The reference there to the TIRC stamping out 
brush fires, do you know what brush fires he's 
referring to? 

A. No, I do not. 

Q. Had there been additional publications between 
1954 and 1962 by others purporting to link research 
showing diseases linked with smoking? 

A. Yes, there were additional epidemiological 
studies as I recall. 

Q. And when those studies came out, did the TIRC 
publicly make a response to them? 

A. I don't know. I have not seen their responses, 
if they made some. 

Q. Is it likely that those are the brush fires that 
Mr. Brady is referring to? 

A. I don't know. 

Q. Do you know how — how much was being spent by 
the TIRC on health research between 1954 and 1962? 

A. No, I do not. 

Q. Have you ever looked to see what Lorillard's 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

386 

contribution was to the TIRC health research in that 
time period? 

A. No. I know how it would be calculated, but I 
don't — I don't know what it was. 

Q. And how — how would it be calculated? 

A. Market share of the cigarette volume, domestic 
cigarette volume, that fraction times the total 
budget would be Lorillard's share. 

Q. On the second page of this letter, at the top of 
the page under paragraph numbered one, "To increase 
the TIRC budget to $5,000,000 per annum." Do you see 
that? 

A. I do. 

Q. Under rationale A the author says, "This would 
be a more realistic figure in itself. The public's 
knowledge of advertising costs while selling tobacco 
products does leave John Q. Public with the feeling 
he is being, quote, suckered, close quote, a little. 

A more substantial allocation of hard money would 
improve the industry, quote, image, close quote, 
period." See that? 

A. I do. 

Q. Do you know whether the budget was increased to 
$5,000,000 in 1962? 

A. No, I do not. 
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Q. Do you know whether Lorillard supported an 
increase in the TIRC budget in 1962? 

A. I do not know of 1962, but I do know more recent 
times. 

Q. With regard to budgetary increases? 

A. Lorillard has always supported whatever the 
proposed budget was by CTR. 

Q. Now at some point in the 1960s did the TIRC 
change its name to the CTR? 

A. I don't know the exact time, but that seems 
about the right timeframe. 

Q. And do you know why the — the name was changed 
from Tobacco Industry Research Committee to the 
Committee for Tobacco Research? 

A. I do. 

Q. What was the reason? 

A. There was another organization in England called 
The Tobacco Research Council, and there was confusion 
between the two organizations, and that was my 
understanding why the name was changed. 

Q. And the CTR continued on performing the same 
types of functions that the TIRC had — had been 
performing? 

A. Ah — 

Q. Let me ask it another way. I guess what I'm 
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asking is: Was there anything more than a change in 
name in terms of the organization at that time? 

A. Not to my knowledge. 

Q. Based on what you have seen of the early days of 
the TIRC and the CTR, would you agree that the — the 
CTR was the best and cheapest insurance that the 
tobacco industry could buy? 

A. I've seen that statement made by an individual, 
but — 

No, I think it was a — was and continues to be 
an honest effort in research to look at the basic 
causes of these diseases that are associated with 
smoking. 

Q. Let me show you what's been previously marked in 
this litigation as Plaintiffs' Exhibit 964. 

THE REPORTER: It's Exhibit 3505. 

MR. FINZEN: Oh, I'm sorry, I beg your 
pardon. I misidentified it. 

Q. In the upper right-hand corner it's been 
previously identified as Exhibit 3505 in this 
litigation, bears Bates numbers 036 — no, 03539 — I 
believe it's 841 through 843, although they're very 
hard to read. 

MR. MONICA: There appears to be another 
set of numbers on it at the very bottom. 
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MR. FINZEN: Ah, there is. There's a 
second set of Bates numbers that are easier to read, 
MNAT00770693 through 0695. 

MR. FINZEN: Do you have the document 

there? 

THE WITNESS: I don't think so. 

MR. FINZEN: Oh, you handed it back to me, 
I'm sorry. I'm handing it to you now. 

THE WITNESS: Okay. 

Q. Have you seen this document before? 

A. I have. 

Q. When is the first time that you saw this 
document? 

A. In preparation for deposition. 

Q. Other than this deposition, or this deposition? 
A. This one and possibly earlier. 

Q. At the top of the — the page there are a number 
of names that are — that are listed across the top 
that appear to be last names of individuals. Do you 
recognize any of those names? 

A. Yes. 

Q. Can you identify those that you recognize? 

A. Yes. Yeaman, employee of Brown & Williamson; 

Gardner, I believe, was a CTR scientific director at 
the time; Hockett was the — well he was the 
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1 scientific — he was assistant scientific director, I 

2 think; Stevens is a Lorillard employee; and Judge is 

3 Lorillard. 

4 Q. And did the persons you've identified as being 

5 with industry positions, did they have any positions 

6 with CTR, do you know? 

7 A. I believe Stevens and Judge were members of the 

8 board of directors. 

9 Q. And what positions did Stevens and Judge hold at 


10 

Lorillard? 


11 

A. 

Judge was president, and Stevens vice-president. 

12 

general counsel. 


13 

Q. 

Do you recognize this handwriting that's 


14 

contained on this document? 


15 

A. 

I'm not sure whose handwriting it is. 


16 

Q. 

Are you familiar with the handwriting of 

Mr. 

17 

Judge or Mr. Stevens? 


18 

A. 

Yes, I am, and it's definitely not Mr. Stevens. 

19 

It 

could be Mr. Judge. 


20 

Q. 

Are you familiar with the handwriting of 

any of 

21 

the 

other individuals whose names appear at the top 

22 

of 

the page? 


23 

A. 

No, I'm not. 


24 

Q. 

It's possible that this is Mr. Judge's 


25 

handwriting? 
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A. I said it's possible, but I can't be sure. 

Q. The bottom of the first page has in handwriting 
in quotes, "CTR is best and cheapest insurance the 
tobacco industry can buy and without it the Industry 
would have to invent CTR or would be dead," close 
quote. Do you see that? 

A. I do. 

Q. Is that a statement that you recall hearing from 
any of the individuals whose names appear at the top 
of this page? 

A. No, but it's one that I told you I'd seen or 
heard before. 

Q. Do you recall where you had seen or heard it 
before? 

A. In this document I believe. 

Q. Other than in this document, have you seen it 
anywhere? 

A. No, I have not. 

Q. Did you ever hear Mr. Stevens or Mr. Judge 
express that statement to you, in these words or 
words to this effect? 

A. No. 

Q. Do you share the opinion that without an 
organization of CTR, that the tobacco industry would 
have been dead? 
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A. Dead? No. But I think it was quite appropriate 
that the industry had had and was funding an 
organization like the CTR. 

Q. Would you agree that the smoking and health 
litigation that sprang up in the late 1950s and early 
1960s controlled the direction that the CTR took? 

A. I don't understand what you mean by "controlled 
the direction." 

Q. That it was the dominating factor in the 
direction that the CTR took — 

A. No. 

Q. — as an organization. 

A. No. CTR is an independent organization, a 
granting body, basically, that provides and has 
provided funds to investigators over the years, and 
the principal — and essentially how those funds were 
disbursed was up to the Scientific Advisory Board. 

Q. Would you agree that the lawyers who were 
representing the cigarette manufacturers employed a 
policy with respect to the CTR that it should not 
take any chances during the period of the late 1950s 
and the early 1960s? 

A. I've never seen reference to shouldn't take any 
chances. I don't really understand that. 

Q. Are you familiar with an organization inside CTR 
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known as the policy committee of senior lawyers? 

A. Inside the CTR? 

Q. Yes. 

A. No, I'm not. 

Q. Let me show you what has been previously marked 
in this litigation as Plaintiffs' Exhibit 446. This 
is a document that bears on the — on the cover in 
the upper left "STRICTLY CONFIDENTIAL," in the 
middle, "REPORT ON POLICY ASPECTS OF THE SMOKING AND 
HEALTH SITUATION IN THE U.S.A.," and then in the 
lower right a date of "October 1964." It bears Bates 
numbers 1003119099 through 9135. 

Is — is this a document that you've ever seen 
before? 

A. I believe so. 

Q. When is the first time that you saw this 
document? 

A. Maybe in preparation to this — for this 
deposition. 

Q. And did you have a chance to review the document 
when you saw it? 

A. Only thumbed through it. I certainly have not 
reviewed it carefully. 

Q. Did you find that this purported to be a report 
regarding the trip of individuals from England to the 
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United States in September and October of 1964? 

A. I believe that's correct, yes. 

Q. Turn, if you would, please, to what appears to 
be page one of the document at the bottom. Bates 
numbered 9100. It's actually the third page of the 
document itself. 

A. The "INTRODUCTION?" 

Q. Yes. One that says "INTRODUCTION" at the top. 

It — it indicates that the individuals had 
discussions with the presidents of the six main 
cigarette firms in the U.S. — 

A. Yes. 

Q. — and legal advisors of four of the firms and 
lawyers advising two of the firms — 

A. I see that. 

Q. — and directors of research of five of the 
firms — 

A. Yes. 

Q. — as well as with members of The Council for 
Tobacco Research — 

A. Yes. 

Q. — and Hill & Knowlton in New York — 

A. Right. 

Q. — as well as some individuals who I think 
you've mentioned before. Dr. — is it Wynder, Wynder? 
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A. Wynder, yes. 

Q. Do you know other individuals who are mentioned 
on this page? 

A. I know who some of them were. 

Q. Any peoples who — people whose names you 
recognize who were identified as being from 
Lorillard? 

A. From Lorillard? Well Cramer is identified here 
at the bottom, — 

Q. Yes. 

A. — from Lorillard. 

Q. What was Mr. Cramer's position? 

A. He may have been president at that time. I'm 
not a hundred percent sure. 

Q. And that — 

In that regard the authors write, "This report 
may be clearer if we record at the outset that Mr. 
Bowman Gray (Reynolds) — parens, Reynolds, Mr. 
Walker, parens, A.T.Co., and Mr. Finch (B.&W.) firmly 
and sincerely believe that it has not been proved 
that smoking is harmful to health. On this important 
point, however, Mr. Cullman, parens, Philip Morris, 
Mr. Harrington, parens, L.& M., and Mr. Cramer, 
parens, Lorillard, would hedge a little." Do you see 
that? 
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A. I do. 

Q. Do you have an understanding as of October of 
1964 that it was Lorillard's position that they 
hedged a little bit on the question of whether or not 
the question of smoking and health had been proved? 

A. No. I don't know what that means. 

Q. Did you understand that there was a difference 
of opinion between any of the manufacturers of 
cigarettes in the United States in October of 1964 as 
to whether or not it had been proved whether smoking 
is harmful to health? 

A. It's always been my understanding that there was 
no — no real disagreement between the manufacturers' 
representatives. 

Q. I asked you a few moments ago whether you had 
heard of the policy committee of lawyers at CTR. 

A. You said within CTR, — 

Q. Yes. 

A. — and I said no. 

Q. Turn, if you would, please, to page six of this 
document, six at the bottom. Under the heading 
"Influence of the Lawyers." 

A. Yes. 

Q. Do you see that? 

A. I do. 
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Q. Says, "In consequence of the importance of the 
lawsuits, the main power in the smoking and health 
situation undoubtedly rests with the lawyers, and 
more particularly with the Policy Committee of 
Lawyers." Then it says, going over to the next page, 
"The members of this Committee are," and then it 
lists several names there. Do you see that? 

A. Yes. 

Q. Do you know any of those individuals? 

A. I know who they were, yes. 

Q. And which individuals did you know? 

A. I have met all of them in the past. 

Q. And what — 

Their companies are identified in the document, 
Henry Ramm, Reynolds; Cy. Hetsko, A.T.Co.; Add. 
Yeaman, Brown & Williamson; Paul Smith, PM; Fred 
Haas, L&M; and John Russell, Lorillard. Do you know 
what positions those individuals had with those 
companies? 

A. Well they were not all employees of the 
companies, but they were basically the general 
counsel to the companies. 

Q. General counsel to the companies, but perhaps 
not employees of the companies? 

A. That's correct. 
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Q. Do you know which ones were employees? 

A. I believe Henry Ramm was an employee; Yeaman was 
an employee; Smith as an employee; I think Haas was 
an employee; Russell was not; Hetsko was not. 

Q. And with what firm was Mr. Russell? 

A. A law firm, and I don't remember which one. 

Q. Have you seen this group — 

A. Maybe — maybe Hetsko was an employee of 
American. Not sure. 

Q. Have you seen this group of people referred to 
anywhere else as the policy committee of lawyers? 

A. No. 

Q. Did you recognize that they were a committee of 
lawyers that consulted with CTR? 

A. Well they are the member companies — they — 
They are representatives or they are employees 
or representatives of the member companies, and I'm 
sure they did consult with CTR. 

Q. Well was this a committee, the function of which 
was to interact between the individual members of CTR 
and CTR itself? 

A. Certainly not with respect to the SAB of the 
CTR. They may have had conversations with the 
director, I just don't know. 

Q. Goes on to say in the paragraph immediately 
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following the listing of these individuals, "This 
Committee is extremely powerful; it determines the 
high policy of the industry on all smoking and health 
matters," "all" is underlined there, "research and 
public relations matters, for example, as well as 
legal matters - and it reports directly to the 
Presidents." Do you see that? 

A. I do. 

Q. Did you have an understanding that there — 
there was a committee that performed functions on 
behalf of the industry related to smoking and health 
matters that did meet together and report to the 
presidents? 

A. My belief is that this was a committee which met 
with regard to product liability matters, and that 
would perhaps extend to these different areas with 
respect to knowledge and understanding of what was 
happening. 

Q. He goes on to say that this committee, which 
he's referring to as the policy committee of lawyers, 
drew up the Cigarette Advertising Code. Is that your 
understanding? 

A. I don't know who drew up the advertising code, 
but certainly there were attorneys that were involved 
in — in drafting any — any codes or legislation. 
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1 Q. He then goes on to say that "Mr. Raram," who's 

2 listed as the chairman of the committee above, "is 

3 probably the most influential member of the U.S. 

4 tobacco industry, apart from the Presidents, in 

5 forming industry policy in the field of smoking and 

6 health." See that? 

7 A. I do. 

8 Q. Was there industry policy related to smoking and 

9 health formed anywhere other than in the CTR? 

10 A. I'm not sure I understand what "industry policy" 

11 was. Certainly some of these individuals played a 

12 role in identifying potential organizations that 

13 would — the industry could work with or sponsor in 

14 terms of research. I remember Mr. Ramm playing a 

15 role in discussions with the American Medical 

16 Association in terms of their acceptance of monies 

17 from the industry to carry out research. So yes, 

18 they played roles in — in that matter, as would any 

19 attorney. 

20 Q. He then references a committee set up by the 

21 policy committee being another committee of lawyers 

22 known as the ad hoc group. Do you see that? 

23 A. I do. 

24 Q. Are you familiar with that term for a committee 

25 of — of lawyers, the ad hoc group? 
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A. I've heard the name before, and I again know 
some of the individuals, or all of them. 

Q. Can you identify who these individuals are? 

A. Not all, but most. 

Q. Okay. Would you identify those that you can. 

A. Dave Hardy is — was with the Shook Hardy firm; 
Janet Brown was an attorney representing American but 
not employed by American; I'm not sure — Cook I 
don't know; Jacob I mentioned before, apparently — 
not an employee of a company, but represented — his 
firm represented some; John Russell represented 
Lorillard, but not an employee; Haas represented L&M; 
and Holzman represented Philip Morris or was an 
employee of Philip Morris. 

Q. So some of these were outside counsel and some 
were in-house counsel? 

A. Yes. 

Q. He reports that the ad hoc group is concerned 
with several matters, the first being medical hyphen 
legal matters. Do you know that that was the case 
in — in 1964, that this committee was concerned with 
that issue? 

A. No, I have no detailed knowledge of this 
committee. 

Q. Now the last item of concern, he says, that the 
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ad hoc group is involved with is, number five, 

"Making certain that no assurances of any kind 
relating to the safety of smoking are given by any 
manufacturers, parens, e.g., in advertisements, close 
parens." Do you see that? 

A. I do. 

Q. Was there in the 1964 timeframe a requirement 
that advertisements of industry members, CTR members, 
would be reviewed by the ad hoc group? 

A. Not to my knowledge. 

Q. Are you aware of any group of attorneys, either 
the full ad hoc committee listed here or some 
subcommittee or subgroup of that, that was involved 
in — in reviewing statements of manufacturers 
concerning safety of smoking? 

A. Well no, but this was shortly before, I think, 
the advertising code was adopted. And I don't know 
this to be the case, but possibly these individuals 
played a role in developing that advertising code. 

Q. It then says at the bottom of the page "there 
are two other Committees of lawyers - one for dealing 
with Federal Trade Commission matters and a 
Litigation Committee consisting of New York Counsels 
of the larger Companies," and he mentions Mr. 

Chandler Cook, RJR, and Mr. Coleman, Mr. Jacob, and 
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14 others. See that? 

A. I do. 

Q. Are you familiar with either of those 
committees, an FTC committee or a litigation 
committee, at about the time of 1964? 

A. Well as I said, there was the — this was right, 
I guess, right before the adoption of the voluntary 
advertising code, and possibly these people played a 
role in that. But I have no information other than 
what I — what I read here. 

Q. Would you agree with the assessment of the 
authors here that the lawyers were the most powerful 
group in the smoking and health situation in 1964? 

A. I never perceived them that way. 

Q. If you turn back to page three — 

A. Always thought the chairman of the companies 
were the most powerful. 

Q. If you turn back to page three of the document, 
in the second paragraph, the last two sentences, the 
authors write, "The leadership in the U.S. smoking 
and health situation therefore lies with the powerful 
Policy Committee of senior lawyers advising the 
industry, and their policy, very understandably, in 
effect is, quote, don't take any chances, period, 
close quote. It is a situation that does not 
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encourage constructive or bold approaches to smoking 
and health problems, and it also means that the 
Policy Committee of lawyers exercises close control 
over all aspects of the problems." Do you see that? 
A. I do. 

Q. Was it your understanding — and you — 

You were with Lorillard now for some five years 
by this time, mid-1960s? 

A. Four or five years. 

Q. Was it your understanding at that time that the 
attorneys advising the companies and CTR were taking 
the position that, with regard to smoking and health 
research, the industry should not take any chances? 

A. I've never heard that phrase used, and certainly 
I would not think it's even appropriate with respect 
to the kind of work that Lorillard was doing. 

Q. And with regard to the exercise of control over 
all aspects of the smoking-and-health-related issues, 
is it your recollection that the lawyers on these 
committees and other lawyers for the Council were in 
close control of all aspects of the 
smoking-and-health-related research? 

A. I don't know what he's referring to, but my — 
I've indicated that that would not apply to 
Lorillard. I can't speak for the other companies, 
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but — 

Q. Did it apply to the CTR? 

A. Not to my knowledge. 

Q. If you turn to page 18 of the document, please, 
the authors report under "Council for Tobacco 
Research" in the middle of the page there, the last 
sentence, "As we know, CTR supports only fundamental 
research of little relevance to present day 
problems." See that? 

A. Under "Council for Tobacco Research?" 

Q. Yes, the last sentence. 

A. Oh, the last sentence. 

I see the statement. 

Q. Were you familiar with the research that was 
being performed by CTR in the timeframe 1960 to 1964? 
A. I can go back and have gone back and looked at 
the publications, the abstracts that CTR published. 

Q. Would you agree that in that timeframe, up to 
1964, that CTR was supporting just fundamental 
research that was not very relevant to the present 
problems? 

A. No, I wouldn't. 

Q. You wouldn't characterize it that way? 

A. Not relevant? No, I would not. 

Q. Well, of little relevance is what they say. 
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A. Or of little relevance, no. 

Q. Do you — 

Do you have any knowledge of the — of the 
individuals who prepared this trip report? 

A. I had met one of them. 

Q. Which one? 

A. Felton, I believe. 

Q. And having met him, do you have any — any 
reason to understand why he would write these 
conclusions if he did not believe them to be true? 

A. No, I can't tell you whether — 

Are you suggesting that — that he was writing 
obviously false conclusions that — 

Q. No, I'm asking you whether you have any reason 
to — to know whether he had a reason not to report 
accurately what he heard people say to him on his 
trip? 

A. I think it's quite possible that everything he 
did and — and listened to were in the context of his 
perspective, and his reporting would be in that 
context. And certainly, in my experience, 
individuals' perspective is based on their reference 
points, and their writings can be colored by their 
reference points with respect to whether they think 
it's normal or not normal. 
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Q. Well, for example, turn back — 

A. Or an issue is important or not important. 

Q. I'm sorry. 

For instance, turn back one page to page 17. 

The middle of the page there under "U.S. Opinion of 
TRC Research" — 

And TRC, that refers to the organization that 
you mentioned a little earlier in your testimony? 

A. Yes. 

Q. That was a — a European organization; is it? 

A. U.K. organization. 

Q. U.K.. 

Under mouse skin-painting, number two under 
"U.S. Opinion," looks like perhaps the second or 
third paragraph, that starts "Against," he says, 
"Against this, both L&M and Lorillard scientists 
told us quite bluntly that they considered TRC 
research was on the correct basis and CTR's largely 
without value." Do you see that? 

A. Yes. 

Q. Do you have any reason to believe that the 
authors misreported what Lorillard scientists had 
told them in their visit? 

A. I have no reason to know one way or the other, 
but again, I would say that these individuals were 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

408 

associated with the TRC activity and would have come 
with a feeling that this was the correct approach, 
whatever they were doing, and conceivably look for 
statements that would support their views. 

Q. Now did, to your knowledge, Lorillard scientists 
feel that CTR's research was largely without value as 
of this time? 

A. No, I don't believe so. 

A. I was just going to point out, though, under 

number two, he clearly got a different response from 
Dr. Little, who was the scientific director of the 
CTR, saying that the kind of things that TRC was 
doing with respect to skin-painting is unsound. 

Q. Right. That was CTR's position. 

A. No, that was Dr. Little's position, I presume. 

Q. Well, Dr. Little was a scientist with CTR. 

A. He was the top scientist at CTR. 

Q. So the position of the top scientist at CTR was 
that the mouse skin-painting that was apparently 
being done by TRC was scientifically unsound, and 
they next — in the next sentence report that 
Lorillard scientists disagreed with that, believed 
that it was sound, and that CTR's work was largely 
without value. That's — that's the dichotomy; 
correct? 
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A. It's showing, obviously, that scientists can 
disagree. 

Q. And my question to you, sir, is whether it is 
your belief that they are reporting accurately here 
what Lorillard scientists believed as of 1964. 

A. I don't know. 

Q. Did you have a — an opinion with regard to the 
mouse skin-painting as of 1964 as being either valid 
or unsound science? 

A. Same opinion I have today I had then, which was 
that this was the only technique that showed a 
tumorigenic response with tobacco smoke — 

Q. Do you believe that as of — 

MR. MONICA: Wait, you cut him off. 

MR. FINZEN: Oh, I'm sorry. 

A. — and — and that it has no obvious — there's 
no obvious way to extrapolate the findings on mouse 
skin to the human lung. And in that context you can 
only use it as an assay, but you really can't 
interpret what it means other than to get more or 
less of a response. As time goes on we have learned 
that there are many substances that do not respond to 
mouse — to which mouse skin does not respond, so it 
becomes less and less as a credible means of basing 
anything with respect to projections to the human 
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experience. 

Q. Well my question to you was: Did you have an 
opinion, with regard to mouse skin-painting as of 
1964, as being either valid or unsound science? 
Putting it in that timeframe, did you feel that it 
was valid science or was unsound science? 

A. I thought I started my statement, was I feel 
today as I did then, so what I just described would 
be my feeling at that time. 

Q. Did you give me an answer saying it was valid or 
unsound? That's what I can't tell. 

A. Unsound. 

Q. It was unsound. 

A. As a — as a means of trying to determine 
whether or not such a response occurs in the human 
system. 

Q. So your testimony would be that Dr. Little was 
correct, it was scientifically unsound and based on a 
fallacy; correct? 

A. Not based on a fallacy, but unsound in the sense 
that the mouse skin does not represent human 
epithelium in the respiratory tract. 

Q. And yet Lorillard was engaging in mouse skin 
testing in the 1960s; were they not? 

A. Yes, as the only — only method by which you 
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could get a tumorigenic response. And Lorillard was 
looking at it in the context: Could we identify what 
was responsible for these — for this response? But 
not in the context that we believed that you could 
extrapolate this data to the human being. 

Q. And we'll — we'll come to that in due time, 
sir. But with regard to the position of Lorillard as 
an entity, was it accurate that Lorillard's belief 
was that the mouse skin-painting was correct research 
in the 1960s? 

A. I don't believe that's the representation. I 
believe the representation is an individual with 
Lorillard commented — 

Q. Well he uses the plural, he says Lorillard 
scientists. 

A. Well I don't know who that — 

I don't know what he's' talking about. 

Q. And my question to you would be: Is it your 
understanding, having been a scientist with Lorillard 
at that time, that that was a — a feeling of 
Lorillard, that the skin-painting was a correct 
research to be undertaken in the 1960s? 

A. No, not in the context that I have answered your 
question, it was not. 

Q. Was the CTR doing — 
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A. We — 

Q. — skin — 

A. I guess I was at that time and still am in 
complete agreement with Dr. Little's statement. 

Q. And notwithstanding that position, Lorillard did 
the skin-painting in the '60s. 

A. With — with the purpose of trying to determine 
what in tobacco smoke was causing the response in 
mouse skin. 

Q. Was CTR doing skin — mouse skin-painting in the 
1960s? 

A. I don't know the timeframe, but they did sponsor 

some work at Bio Research, which I believe is 

referred to here, to try to determine whether or not 
there might be a difference in response on the mouse 
skin with fresh smoke versus aged smoke. 

Q. Turn, if you would, please, to page 15. 

MR. NORTHRIP: Bruce, I don't want to 
interrupt your examination on this document, but 
when — I think it is about time for our lunch break 
when you get — 

MR. FINZEN: Yeah. As soon as we finish 
this, which should be shortly, we'll do that, if 
that's all right. 

MR. NORTHRIP: That's fine. 
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BY MR. FINZEN: 

Q. Do you have page 15, sir? 

A. I do. 

Q. In the middle of the page, "Smoking and Health 
Research by U.S. Manufacturers," see that? 

A. Yes. 

Q. They report that — in number one that the 
personal beliefs of the presidents was that nothing 
had been proved against smoking. Do you see that? 

A. I see that. 

Q. And then they report in number two the dilemma 
posed by the lawsuits, they say "The manufacturers 
have to choose between 

"(a) Doing no smoking and health smoke and 
being represented in law suits as negligent, parens, 
(although, quote, to meet public concern, close 
quote, they finance CTR and AMA research). 

"(b) Doing smoking and health research and 
being forced to admit in law suits that their 
experiments have caused cancer in animals and yet 
that they have made no changes in tobacco smoke to 
eliminate the tumors." Do you see that? 

A. Yes, I see that. 

Q. Then it says that "The manufacturers have chosen 
(a), except for L&M's research through A. D. Little, 
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but competition has forced them to adopt some short 
term forms of health research." See that? 

A. Yes. 

Q. Is it your understanding that this is an 
accurate statement as to the research that was being 
done by manufacturers on smoking and health; that is, 
that L&M, through A. D. Little, was the only one 
doing smoking and health research? 

A. No. 

Q. What — 

A. It's not accurate. 

Q. What companies were doing smoking and health 

research, to your understanding? 

A. I don't know the other companies, but Lorillard 
was. 

Q. And you're referring to the mouse skin-painting? 
A. Partly, yes. 

Q. And others? 

A. Yes. 

Q. And were you doing that in-house? 

A. No. 

Q. You were contracting that to someone outside of 
Lorillard? 

A. That's correct. Well we did some — some work 
in-house that related to the cilia, ciliary activity 
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1 in the respiratory tract. 

2 Q. Was the direction and control of the research 

3 that — that Lorillard was doing, either in-house or 

4 through outside consultants, in the hands of the 

5 lawyers? 

6 A. No. 

7 MR. FINZEN: This would be a good time to 

8 take a lunch break. 

9 THE REPORTER: Off the record, please. 

10 (Luncheon recess taken at 12:32 o'clock 

11 p.m.) 
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AFTERNOON SESSION 

(Deposition reconvened at 1:43 o'clock 
p.m. ) 

MR. FINZEN: Before we begin questioning 
this afternoon, Mr. Monica, I've spoken with my 
office. It's my understanding that the Judge has 
entered a three-page order on Clad Document No. 1375 
ordering that the materials for the Category II 
formula that were delivered to chambers yesterday be 
produced immediately to counsel for plaintiff both in 
Minneapolis and to me here in Charlotte, and that he 
is permitting some redaction of marginalia, but that 
if the production is not made immediately for use in 
this deposition, that he will turn those documents 
over to plaintiffs' counsel directly from chambers 
without redaction. And so I would request that you 
have those documents available along with the others 
to produce at the end of our session here today so 
that I may review them this evening for use in the 
Category II deposition, which hopefully will be 
tomorrow. 

MR. MONICA: I will endeavor to get the 
redacted copies here, but it will — I will not be 
able to redact them myself. I don't have them yet. 
And it seems to me like that's going to mean 
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redaction at home, and I'm not sure we can transmit 
those by fax due to the Category II nature of them. 

We — 

What would be more likely would we'd be able to 
have them here by Federal Express first thing in the 
morning, and I would be willing to and do offer to 
come to this office at whatever time you deem 
appropriate, within reason, and have those and let 
you look at those. 

In addition, I have some question in my mind 
about physically turning over Category II documents 
to you to take outside of the room here because of 
the sensitive nature of them. I had thought the 
procedure was that we bring Category II documents to 
the deposition, we give those to you to look at and 
use, and then once the deposition has been taken 
we — we take them back and safeguard them. 

MR. FINZEN: Well there's really no 
opportunity for me to effectively use them in the 
deposition if I can't review them ahead of time. 

MR. MONICA: I realize that, and that's why 
the suggestion I meet with you — if we had them, we 
could do it tonight — but as soon as I get them, 
that I meet with you in the morning before the 
deposition and give you time to go over them. 
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MR. FINZEN: I — I — I don't believe 
that — that that is going to be adequate in terms of 
preparation, and so I guess we'll have to see what 
efforts can be made to get them here by fax or — 
well by fax, I guess, this afternoon, so that they 
could be utilized this evening. And I would ask you 
to — to endeavor to do that. 

MR. MONICA: I — I will check into it. 

MR. FINZEN: All right. 

BY MR. FINZEN: 

Q. Sir, is it your understanding that the CTR 
existed solely for the good of the cigarette 
industry? 

A. No. 

Q. Are you aware of others who held that opinion? 

A. Well we saw a note written by someone who made 

that comment, but that's certainly not the mission of 
the CTR and never has been. 

Q. Let me show you what has previously been marked 
in this litigation as Plaintiffs' Exhibit 144. It is 
a document — memorandum from H. Wakeham to Mr. J. F. 
Cullman III dated December 8, 1970, bearing the 
subject, quote, "Best, close quote. Program for 
C.T.R.," and it carries Bates numbers 2022200161 
through 163. Have you — 
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Have you seen this document before? 

A. I believe I have in preparation for this 
testimony. 

Q. Have you seen it at any time prior to the 
preparation for the testimony here today? 

A. I do not believe so. 

Q. Do you know who Mr. Wakeham is? 

A. Yes. 

Q. And — and who is he? 

A. Well he is Dr. Wakeham, and he's the prior 
vice-president of research for Philip Morris. 

Q. Did he have any position with the CTR? 

A. Not to my knowledge. 

Q. Do you know who Mr. Cullman is? 

A. I believe he was then the president of Philip 
Morris, the Philip Morris Tobacco Company. 

Q. And in this memorandum from Mr. Wakeham to Mr. 
Cullman, under the second numbered paragraph, about 
the middle of the page, Mr. Wakeham writes, "It has 
been stated that CTR is a program to find out, quote, 
the truth about smoking and health, close quote. 

What is truth to one is false to another. CTR and 
the industry have publicly and frequently denied what 
others find as, quote, truth, close quote, period. 
Let's face it. We are interested in evidence — in 
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evidence which we believe denies the allegation that 
cigarette smoking causes disease." Do you see that? 
A. I do. 

Q. Was that a perception that others involved as 
sponsors of CTR held, that CTR was interested in 
evidence which denies the allegations that cigarette 
smoking causes disease? 

A. I don't — I don't know, you know, what 
individuals may or may not have thought about CTR, 
but certainly nothing that I'm aware of would support 
that point of view. And certainly the next sentence 
seems to indicate that he's unsure what the CTR 
program is with respect to what he's just said. 

Q. You're referring to the sentence that says, "If 
the CTR program is aimed in this direction...?" 

A. Yes. If, if. 

Q. He is in effect trying to prove the negative, 
that cigarette smoking does not cause disease; 
correct? 

A. Yes. Starting with the "if" preposition. 

Q. I see. So you're focusing on that word as 
saying that he's not sure about it. 

A. Would seem that to me. 

Q. As opposed to it meaning that if that's the 
direction, then you have to prove a negative, 
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referring to the negative being proved because that's 
the direction of the program; correct? 

MR. NORTHRIP: Objection, form. 

A. I read the sentence to mean if this is the CTR 
program, or if it's in that direction, then they are 
in effect trying to prove a negative, which he 
disagrees with that you can do — 

Q. He — 

A. — from a scientific point of view. 

Q. He says in the next paragraph, paragraph number 
three, the second sentence, "Somehow all caveats and 
platitudes aside, we must assume that CTR exists for 
the good of the industry." See that? 

A. I'm sorry, where — where was that? 

Q. Numbered paragraph number three. 

A. Yes. 

Q. The second sentence. 

A. Okay. 

Yes, I see that. 

Q. And we've seen reference to others having that 
belief as well; correct? 

A. That the CTR is a positive force or research 
entity? 

Q. No, that it exists for the good of the industry. 

A. Oh, I think — I think it has potentially some 
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benefit to the industry, potentially a benefit to 
science, benefit to anyone relative to the research 
that they're conducting. 

Q. Well in fact in the — in the document we saw 
earlier that was the basis for the development of the 
organization, it indicated that it existed for the 
good of the public as well; correct? 

A. Sure. 

Q. But Mr. Wakeham doesn't reference that here; 
does he? 

A. Well I don't know that that's intentionally 
omitted or, rather, he just doesn't include it in his 
writing as — 

Q. Is it — 

A. — parts of his thought at — at that point. 

Q. Isn't the statement that — that he makes, that 
the CTR exists for the good of the industry and was 
interested only in evidence which denies that smoking 
causes diseases, what CTR was all about by 1970? 

A. Not in my opinion. 

Q. Do you know anyone at Lorillard that held that 
opinion? 

A. That the only thing CTR was about was — was 
what again? 

Q. What Mr. Wakeham says, that it existed for the 
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good of the industry and was interested only in 
evidence which denied the allegations that cigarette 
smoking causes disease. 

A. Well that's — that's categorically not true if 
you look at the projects they support. 

Q. Well with regard to those, there were others in 
the industry that believed that the CTR research was 
not really properly directed towards the issues of 
smoking and health; weren't there? 

A. There — there certainly have been opinions over 
time with respect to the CTR program. 

Q. People who felt that many of the CTR grants 
weren't relative to the issue of smoking and health? 
A. Well again, I think it — it depends on what an 
individual researcher considers relevant. But I 
think the grants are very much relevant. The 
question is, are there other kinds of research that 
they should have been doing perhaps without the grant 
method, and those things were debated through time 
with respect to CTR. 

Q. And people felt that CTR research was 
particularly weak in cancer research? 

A. Oh, I don't think that's true. Its major 
program has been cancer research throughout the 
years. 
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Q. Let me show you now a document that's previously 
been marked in this litigation as Plaintiffs' Exhibit 
143. This is a memorandum on the stationery 
letterhead of Philip Morris U.S.A. from R. N. 

Saleeby, Jr., to Dr. H. Wakeham dated November 12, 
1971, subject is "Review of CTR Abstracts Dated 
11/1/70," bearing Bates numbers 1000255276 through 
278 . 

A. Yes. 

Q. Is this a document that you have seen before? 

A. I may have seen it, yes, recently. 

Q. Do you know who R. N. Saleeby is? 

A. No. 

Q. Do you know in 1971 whether Dr. Wakeham had any 
position with the CTR? 

A. He had none. 

Q. In this memorandum, which is bearing the subject 
about review of CTR abstracts, Mr. Saleeby says in 
the second paragraph, "The most significant reaction 
I had in reading the abstracts is a feeling of 
distance many of them have to the problem of smoking 
and health." 

A. I read that. 

Q. See that? 

A. Yes. 
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Q. He goes on on the second page of the document, 
in paragraph number two near the middle of the page, 
"The cancer program, one — parens, 1,100M, close 
parens, of all things, seems particularly weak. 

There is a lot of good work going on, but the CTR 
grants are in those areas safest from the likelihood 
of coming up with anything." And then in paragraph 
number three he says, "There is virtually no 
epidemiology, parens, although the Framingham Study 
is partially revived in 1971, close parens, period. 
The industry claims that statistics don't prove 
anything, and besides the studies have defects. Why 
not find some epidemiological studies that don't 
have, quote, defects, close quote, question mark." 

Do you see that? 

A. I do. 

Q. Are you aware of others who believed in 1970, 
November, that the CTR programs were distant from the 
problems of smoking and health? 

A. No, I'm not. 

Q. Are you aware of others who felt in November of 
1971 that the cancer program was particularly weak? 

A. No, I'm not. 

Q. Do you recall in the organizational document, 
the TIRC formation document, I believe there was a 
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statement made that research was going to be focussed 
particularly towards the question of smoking and lung 
cancer. Do you recall that? 

A. I don't recall exact words, but sounds 
reasonable. 

Q. Look at Plaintiffs' Exhibit 1231 and turn to the 
last page. Top of the page, it says "The purposes of 
the — and objectives of the Committee are to aid and 
assist research into tobacco use and health, and 
particularly into the alleged relationship between 
the use of tobacco and lung cancer." See that? 

A. I do. 

Q. That's certainly, given what the findings were 
of Dr. Wynder and others with regard to the mouse 
skin-painting, seems like a reasonable proposition; 
does it not? 

A. Yes. And that's where the bulk of the 
expenditures were in the field of cancer by this 
document; million one out of two million four, 
roughly 50 percent of the expenditures. And of 
course this is some time after the formation of CTR. 
And I assume the SAB was following state-of-the-art 
investigators in — in these fields. Additional ones 
had become associated with smoking. 

Q. Does it seem reasonable to you that if — that 
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if the CTR pledge was to particularly look toward 
getting to the bottom of the connection between 
smoking and lung cancer, that they would fund grants 
in areas that are safest from the likelihood of 
coming up with anything? 

A. I don't — 

MR. NORTHRIP: Objection to form. 

A. I don't know that they funded grants in that 
manner at all. That's not my understanding. They 
funded grants based on what was submitted by 
investigators and within the budget or within the 
funds that they had available to fund grants. The 
SAB members made an independent selection of the 
grants as to which were most appropriate to the 
mission of CTR. 

Q. That was certainly Mr. Saleeby's position; 
correct, in this memorandum? 

A. That's what he wrote, yes. 

Q. And with regard to — 

A. Scientists can disagree. We've seen this 
before. 

Q. And with regard to epidemiology, his observation 
with regard to epidemiology, do you recall any 
epidemiological research that was being supported by 
CTR in the early 1970s? 
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A. I haven't specifically looked for this time 
period, but — so I can't answer your question. I 
haven't looked in this time period to see what 
specifically they were supporting. 

Q. If you turn to the third page, the last page of 
the — of the memorandum, top paragraph in the middle 
he says — or the beginning, "The cardiovascular 
program is weak, but certainly could be improved in 
terms of research challenge. Of course, this is a 
dangerous area, as we have discussed, as is the 
nicotine question." 

Do you know what he's referring to about the 
cardiovascular area being a dangerous area? 

A. No, I do not. 

Q. Had there been much association made by the 
Surgeon General or anyone else — else by November of 
1971 about a relationship between smoking and heart 
disease? 

A. I don't know when some of that epidemiological 
data became available, but I think it was pre this 
time period. 

Q. Do you recall that when that came out, if it was 
pre this time period or whenever it was, that the CTR 
did entertain research grants in — in that area? 

A. In the area of cardiovascular disease? 
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Q. Yes. 

A. Yes, they did. It's indicated here. 

Q. But he says he thinks it's particularly weak; 
correct? 

A. In his view. But again, you can't fund work 
beyond what investigators apply for funds. If no — 
if — if no investigators apply for funds in the area 
of cardiovascular, obviously you can't fund a study. 
So part of the work of the organization is to try to 
stimulate interest in a research area by 
investigators, encourage them to submit grant 
applications. Can't do it if you don't get grants 
submitted for consideration. 

Q. Well — 

A. So I — 

Q. — was it — 

A. I don't know what he's talking about, but that 
could be part of it. 

Q. Is it your testimony that — that the CTR had a 
difficult time finding people who wanted to take 
their — their money? 

A. In — no. I think it is my opinion that CTR had 
a difficult time finding qualified researchers in the 
field of cardiovascular disease over — over longer 
periods of time than this. 
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Q. Do you think that they had similar problems 
finding qualified researchers in the area of 
epidemiology? 

A. I don't know. But I particularly remember in my 
association with CTR of calling attention to the fact 
that I thought we should be expending more money in 
the cardiovascular area, and I remember the response 
as being investigators — there aren't investigators 
applying for money and we haven't been able to build 
this program because of lack of qualified or 
interested investigators. 

Q. And do you believe that they also had problems 
finding qualified researchers in the area of the 
relationship between smoking and cancer? 

A. No, I think there were more — certainly more 
people available in that area and more grant 
applications throughout CTR's existence. That's true 
today as it was then. 

Q. He concludes the last paragraph by saying that 
the program at Washington University, the AMA leaning 
toward cardiovascular studies, and the industry being 
active with NCI-TWG on chemical carcinogenesis, there 
is a question about Quo Vadis CTR. Do you see that? 
A. I do. 

Q. And his reference there to the Washington 
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University study, do you know what program that was? 
A. Yes. And obviously he's not very well informed 
because it wasn't a virus program. 

Q. Do you know — 

No virus program at Washington University? 

A. It was an immunology program at Washington 
University. 

Q. Was that program involved at all in looking at 
the relationship between viruses as either initiators 
or promoters of — of cancer? 

A. No, it was — 

It had to do with the immunology of cancer. 

Q. And at least part of that dealt with viruses; 
did it not? 

A. Well it certainly wasn't a viral program. 

Q. But at least in part dealt with viruses. 

A. Quite frankly I don't — I don't think so. But 

that doesn't mean there wasn't any attention to 
viruses, but certainly that's not a — that was not a 
central focus as he would lead you to believe here. 

Q. And the AMA leaning towards cardiovascular 
studies, he's referring there to the timing question 
I asked you earlier about whether or not the AMA had 
already made some allegations about the potential for 
smoking being related to cardiovascular disease. 
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A. No, the AMA ERF committee developed a 
relationship with the tobacco industry to response — 
for — for them — for us, the industry, to provide 
monies to the AMA, of which they funded grants, and 
they made a determination that they would concentrate 
in the cardiovascular area because there were other 
organizations who were concentrated in the cancer 
area. So they — they made a decision that they 
would concentrate in the cardiovascular. 

Q. And the NCI-TWG reference is to the National 
Cancer Institute-Tobacco Working Group; is that 
right? 

A. I think so. 

Q. And the industry was working with them? 

A. There were members of the industry on the 
Tobacco Working Group committee — I guess just 
tobacco work group, it wasn't — it wasn't a specific 
committee within the — the organization. 

Q. And the reference, then, of — of Mr. Saleeby 
with regard to the — the reference to those projects 
in CTR is, in light of those projects, where is the 
CTR in all of this; right? 

A. Well that's what he says, but again, he's 
wrong. The NCI-TWG program not only dealt with 
carcinogenesis but also cardiovascular. National 
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Heart, Lung and Blood Institute was represented on 
this organization as well. 

Q. Do you recall whether anyone at Lorillard at 
about this time shared the feelings expressed by Mr. 
Saleeby? 

A. No, not to my knowledge. I've never seen any 
expression other than from me, and I at one time 
questioned whether or not CTR should not be doing 
what I referred to as contract investigations, 
particularly I guess with respect to some animal 
inhalation work. Other than that, I know of no other 
documents or opinions that I ever heard that would 
express statements regarding CTR, other than, of 
course, the notes that you showed me earlier. 

Q. In fact, you were critical of CTR-funded 
programs, were you not, into the smoking and health 
research area as not having been selected against 
specific scientific goals, but rather for other 
purposes; right? 

A. I made that statement, yes. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1232 was marked 
for identification.) 

BY MR. FINZEN: 
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Q. Sir, I'm showing you now a memorandum dated June 
24, 1974 on Lorillard letterhead. It is a memorandum 
from you to Mr. C. H. Judge bearing Bates numbers 
01421596 through 600. 

Have you seen this document before today? 

A. I have. 

Q. Do you recall the first — 

Well you are the author of this document; right? 
A. That's correct. 

Q. And at the time that you wrote this in June of 
1974, what was Mr. Judge's position? 

A. He was president of Lorillard. 

Q. There's no subject line on this particular 
memorandum, but it begins by saying that you're going 
to attempt to discuss CTR. 

A. Yes. 

Q. And you go through organizations contributing to 
research into tobacco in the first part of the 
memorandum, the first couple of pages, and then if 
you turn over to page three you say, in the second 
full paragraph, "From what has been said to this 
point, it seems obvious that a multitude of research 
organizations are involved in the area of smoking and 
health research. Additionally, U.S. sponsored 
research into the disease areas associated with 
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smoking are two orders of magnitude above industry 
spending." See that? 

A. Yes. 

Q. And when you refer to industry spending there, 
you're referring to the CTR spending? 

A. Not just that, no. I'm talking about all the 
entities here that were being funded in part or in 
total by the industry. 

Q. And when you refer to the U.S.-sponsored 
research, you're talking about the 
government-sponsored research? 

A. I am. 

Q. Then you say in the next paragraph, 
"Historically, the joint industry funded smoking and 
health research programs have not been selected 
against specific scientific goals, but rather for 
various purposes such as public relations, political 
relations, position for litigation, et cetera. Thus, 
it seems obvious that reviews of such programs for 
scientific relevance and merit in the smoking and 
health field are not likely to produce high ratings. 
In general, these programs have provided some buffer 
to public and political attach of the industry, as 
well as background for litigious strategy. However, 
the public and political attitude towards smoking has 
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seriously decayed with respect to the tobacco 
industry, and scientific and political attack has 
become intense, with efforts at forced product 
modification underway. Thus, we see the litigation 
threat of much lesser importance than that of 
legislative and public acceptance of cigarette 
smoking. This suggests that goals should be defined 
more on the basis of scientific aspects, public 
relations and the programs leading to such goals 
coordinated more by business and scientific 
management." See that? 

A. I do. 

Q. And I take it, since you were writing this 
position to the president of — of the company, it's 
a position that you believed to be true and accurate. 
A. Well I can tell you what I was writing about. 

Q. Well can you answer my question, though? Do you 
believe — 

A. Was it true and accurate? 

Q. — your position as I read it here in — 

A. Sure, you read the words that are here. 

Q. And was that position true and accurate when you 
wrote it? 

A. It was true and accurate in terms of what I was 
trying to say, yes, in the context of the whole 
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1 memorandum. 

2 Q. And in terms of the first sentence of the 

3 paragraph that I read in which you said that the 

4 industry-funded programs hadn't been selected against 

5 specific scientific goals but for other reasons, that 

6 sounds much like what Mr. Saleeby was saying; does it 

7 not? 

8 A. No. This is talking about the total of 

9 everything being funded. He was talking about simply 

10 CTR. 

11 Q. And when you refer to the industry-funded 

12 program, are you referring to all funding including 

13 CTR? 

14 A. I said that I was, all — all funding of the 

15 organizations that are mentioned in the first part of 

16 the document. 

17 Q. With regard to the following page of the 

18 memorandum, page four, the third paragraph you say, 

19 "In the past, and currently, the Committee approach 

20 is in effect being used, parens, (Committee of 

21 Counsel)" — 

22 A. I'm sorry, I've lost you. Where are you? 

23 Q. It's on page four, next page from where we were, 

24 page four at the top of the page, third paragraph. 

25 A. Yes. 
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Q. "In the past, and currently, the Committee 
approach is in effect being used, parens. Committee 
of Counsel, close parens. However, representatives 
of the Committee generally lack the background to 
bring about scientific coordination and the time to 
bring about management coordination." Do you see 
that? 

A. I do. 

Q. When — 

When you refer here to Committee of Counsel, are 
you referring to the policy committee of lawyers that 
we saw referenced in the British document earlier? 

A. No. 

Q. What — what are you referring to when you use 
the term "Committee of Counsel?" 

A. Committee of Counsel was a committee, as I 
recall, under the Tobacco Institute where the general 
counsel of the different companies met from time to 
time. 

Q. And those — 

That was the committee that was essentially in 
charge of CTR research? 

A. No. This was a Committee of Counsel, just as 
indicated. 

Q. Well with regard to the — the context of your 
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statement here, you're referring to the committee 
approach for industry-sponsored scientific research; 
are you not? 

A. I don't believe so. Let's see. 

I think what I'm saying is that the Committee of 
Counsel, which are the general counsels of the 
different organizations, participated in the 
development of a relationship with some of the 
institutions that are listed on the front; namely, I 
think. Harvard, Washington University, UCLA. I don't 
believe they had anything to do with the coordination 
of research within the CTR, not with the USDA, not 
with the University of Kentucky, nor any of the other 
organizations. I think what I'm saying is there was 
poor coordination between these various research 
entities, but what did exist, part of it was being 
done by this Committee of General Counsel. 

Q. And they were — 

That Committee of General Counsel was also 
involved in defining the programs that the scientific 
research would undertake; correct? 

A. No. No, no, no. The investigators defined 
their programs at these institutions. 

Q. And the Committee of Counsel decided whether to 
fund those or not; correct? 
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1 A. They would have a voice in whether they thought 

2 it was appropriate to fund it, but — but basically 

3 they were the ones — or individuals there may have 

4 been the ones who identify an institution, an 

5 investigator initially with respect to possibility of 

6 funding monies at that institution, providing funds 

7 to that institution. 

8 Q. And you in the next page, the last page of the 

9 memorandum, in the last paragraph state, "Thus, it 


10 

would seem that the aims for CTR suggested 

by the 

11 

research directors in 1970 

are 

not 

specifically 

being 

12 

followed." See that? 






13 

A. 

You're — which page 

are 

you 

on now? 



14 

Q. 

The last page. 






15 

A. 

Number five? 






16 

Q. 

The last paragraph. 






17 


Yes. 






18 

A. 

Yes. 






19 

Q. 

"Thus, it would seem 

that 

the 

aims for 

CTR 


20 

suggested by the research 

directors in 1970 

are 

not 

21 

specifically being followed." 

See 

that? 



22 

A. 

I do. 






23 

Q. 

Your reference to research directors there 

are 

24 

research directors of the 

various 

companies 

who 

made 

25 

up 

CTR? 
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A. Probably. 

Q. And the reason those — the aims of those 
directors were not being followed is because you had 
the Committee of Counsel directing the research 
rather than the research directors; isn't that right? 
A. At this point in time I felt that the research 
directors — not — I don't remember what was being 
proposed exactly, but I think at that time there was 
some that had the view that one should be 
something — doing something similar to what was 
going on in one of these institutions in Europe, and 
I guess I didn't include it, but Harrogate 
Laboratory. Certainly we were — many of us were 
involved with the Tobacco Working Group at that time, 
which was conducting a program which was, in their 
words, designed to find a less-hazardous cigarette. 
There were views that we should be directly carrying 
out that kind of development work within some 
industry-sponsored laboratories. So there were many 
ideas floating around over time as to what approaches 
might be appropriate, either as additions or 
replacement or redirections. And I had my views, and 
at that time I expressed my views in this document. 

THE REPORTER: We have to change tape. Off 
the record, please. 
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(Discussion off the record.) 

BY MR. FINZEN: 

Q. And the views that you expressed in this 
memorandum were that the aims of the research 
directors weren't being followed because the CTR 
research direction was being run by the committee of 
lawyers; correct? 

A. No. If you look at the paragraph on page four, 
I'm talking about coordination among all of these 
activities, and starting in the middle of the largest 
paragraph I say "what are the objectives, and how do 
they relate to Harvard and all other organizations, 
particularly Harrogate?" Which I mentioned a minute 
ago. Approximately eleven percent of the budget is 
associated with cardiovascular research, and of this 
only 44 percent, or five percent total budget, is 
directed at arterial sclerosis. Approximately three 
and a half percent of the budget is devoted to 
motivational research, 5.6 to epidemiology, so forth. 
So I'm talking about coordination among these 
different entities, all of which were doing research 
related to smoking and health. And I'm — I was 
concerned about duplication of effort and efficient 
dollar spending. I was also concerned that there was 
no overall coordinating effort among the 
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institutions, but each was doing kind of its own 
thing in terms coordination. So I'm not isolating on 
CTR here. It's just the whole — whole effort across 
all of these organizations. 

Q. Move to strike everything after the word "no" as 
non-responsive. 

Your suggestion that the research be conducted 
at the direction of a committee of scientists did 
not — did not happen; did it? 

A. No. The work was not coordinated by scientists 
or anyone else, as far as I could tell. 

Q. Well there was a — a committee established to 
attempt to coordinate research; was there not? 

A. I am not aware of a committee that was 
established for that purpose. 

Q. Showing you now a document that's previously 
been marked — 

A. And maybe I should say at that time. 

Q. — that's previously been marked in this 
litigation is Plaintiffs' Exhibit 1166, ask — let me 
identify it for the record. This is a document 
that's on RJR letterhead dated April 29, 1974, 
appears to be a letter from William Smith to Mr. H. 

H. Ramm, and it bears Bates number 87657602 through 
7603. 
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Is this a document that you have seen before? 

A. Yes, it is. 

Q. Do you know who Mr. Ramm is? 

A. Yes. I've identified him before. 

Q. Is — 

This letter is being addressed to him at The 
Council for Tobacco Research. Did he have an 
official position at that time with CTR? 

A. After he retired from Reynolds he had a position 
of — I'm not sure what his title was, but he was the 
administrator. 

Q. And Mr. William S. Smith, do you know who he is? 
A. Yes, I do. 

Q. Who is he? 

A. He was the chairman and president of RJR Tobacco 
Company. 

Q. In this letter Mr. Smith writes at the beginning 
of the letter, "Agreement has now been reached — 
reached with each of the major manufacturers as to 
their representatives who will serve on the Committee 
to study the research programs funded by our 
industry, both through CTR and independent projects 
that are brought to us from time to time." Do you 
see that? 

A. I do. 
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Q. Does that refresh your recollection that there 
was a committee that was set up at about the time of 
your memorandum? 

A. I think this grew out of my memorandum, and 
perhaps others. 

Q. Okay. And he identifies the committee members 
that appear in the middle of the first page. Can you 
identify those individuals that you know? 

A. Well I know them all. Judge was president of 
Lorillard; Goldsmith, I believe, was president of 
Philip Morris; Roemer was an attorney with RJR; 

Hetsko was American Brands attorney; Hughes was a 
scientist and president of, I believe. Brown & 
Williamson at that time, but he may not have been, he 
may have been VP research; and Bates was a VP 
research, Liggett & Myers. 

Q. He — Mr. Smith that is — goes on to say, "I 
have asked Dave Hardy to chair this Committee and he 
has agreed to do so." 

Do you know Dave Hardy? 

A. Yes. 

Q. And who is he? 

A. He was with Shook Hardy. 

Q. Was he counsel to any of the tobacco companies 

at that time? 
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A. Yes, he would have been. 

Q. Do you know which one? 

A. Lorillard, I think Philip Morris, and Brown & 
Williamson. 

Q. So your suggestion to have a committee 
established that got it into the hands of scientists 
and technical people and not lawyers didn't — didn't 
occur; correct? 

A. No, he — this — 

This was a committee to review, it wasn't a 
committee to function in the role that I was talking 
about, — 

Q. Well prior to — 

A. — coordinate activities. This is a committee 
to review what was being done. 

Q. Prior to this time, the review of the research 
programs to be funded had been done by the Committee 
of Counsel; isn't that correct? 

A. No. The review of the research programs in 
terms of review, no. In terms of maintaining an 
awareness of the programs and, I guess, maintaining 
an awareness of any new ideas and research findings 
that were coming out, I think the committee — or the 
counsel — counsel and — and related — in-house and 
outside counsel were maintaining a state-of-the-art 
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awareness of what was happening, but certainly not 
providing any coordination. That was — whatever was 
being done was in the hands of the investigators. 

Q. Well do you — 

Do you know what role the Committee of Counsel 
played with regard to the research grants being 
awarded by CTR prior to April of 1974? 

A. To my knowledge, they played no role with 
respect to the grants that were reviewed by the 
Scientific Advisory Board. 

Q. Isn't it true that they had the ability to make 
a final determination as to whether or not a 
particular program would be funded by CTR? 

A. Not to my knowledge. 

Q. Was Dave Hardy, who was a chairman of — of this 
particular committee that's referenced in Plaintiffs' 
Exhibit 1166, the chairman of the Committee of 
Counsel as well? 

A. I don't know. I — 

Chairman of the Committee of Counsel? 

Q. Yes. 

A. I wouldn't think so. I would think the chairman 
of the Committee of Counsel would rotate among the 
member companies. 

Q. Do you know whether Dave Hardy was the chairman 
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at this point in time? 

A. No, I don't know, but it sounds illogical. 

Q. Do you know whether Mr. Hetsko was on the 
Committee of Counsel? 

A. Yes, he would have been. 

Q. And is it Mr. Roemer, is the other attorney? 

A. At this point in time he would have been. 

Q. And this committee being set up in Plaintiffs' 
Exhibit 1166, the seven-member committee, had three 
of the seven members as lawyers; correct? 

A. I'm only counting two, two attorneys. 

Q. Was Roemer or — 

A. Unless you're including Hardy, yes. 

Q. I'm including Hardy as the chairman of the 

committee. 

A. Okay. Yes, there'd be three. 

Q. Did you, as a result of the formation of this 
committee, continue to believe that the cigarette 
manufacturers had abdicated the scientific research 
direction and management of the industry to the 
lawyers? 

A. No. 

Q. Have you ever made that comment? 

A. No. 

Q. Have you ever heard — 
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1 A. Not that I — 

2 Hmm? 

3 Q. I'm sorry. 

4 A. Not that I recall. 

5 Q. Have you ever heard or read anyone comment to 

6 that regard? 

7 A. I believe that comment is in the Felton memo 

8 that I looked at earlier. 

9 MR. FINZEN: Would you mark this next, 

10 please. 

11 (Plaintiffs' Exhibit 1233 was marked 

12 for identification.) 

13 BY MR. FINZEN: 

14 Q. Mr. Spears, showing you now what has been marked 

15 Plaintiffs' Exhibit 1233, it is a handwritten 

16 document bearing the date in the upper right of 

17 4/21/78 and the title "Scientific Research Liaison 

18 Committee," and it Bates number 01346204 through 

19 6205. 

20 Ask you whether you have ever seen this document 

21 before? 

22 A. Yes, I have. And I'd forgotten that statement. 

23 Q. When — 

24 When is the first time that you have — that you 

25 saw this document? 
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A. I think in one of the prior depositions. 

Q. Do you recognize whose handwriting is on this 
document? 

A. It looks like Judge, but again I can't be 
positive. 

Q. It is not your handwriting however? 

A. No, it's not. 

Q. The first paragraph, first numbered paragraph on 
the first page says, "We have again, quote, 
abdicated, close quote, the scientific research 
directional management of the industry to the, quote, 
lawyers, close quote, with virtually no involvement 
on the part of scientific or business management side 
of the business." See that? 

A. I do. 

Q. And at the time this was written in April of 
1978, was Mr. Judge still the president of Lorillard? 
A. He would have been at that time. 

Q. Had he expressed to you within this timeframe, 
the spring of 1978, frustration with the fact that 
the directional management of research in the 
industry was with the lawyers and not with science 
and business types? 

A. We certainly had discussions over time about 
this whole subject that I had written the memo on 
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earlier. 

Q. Referring back now to your memo. Exhibit 1232? 

A. That's correct. 

Q. And that was dated in June of 1974. 

A. Right. 

Q. Nearly four years have gone by. Was there a — 
a constant level of frustration of the kind expressed 
by Mr. Judge here and by yourself in 1974 during that 
four-year period? 

A. I don't know that there was a constant level of 
frustration, no, but at time — from time to time we 
would discuss it, particularly when budgets would 
come up and we'd be looking at the money we were 
expended and that sort of thing, we'd have some 
discussion of the organizations that we were 
supporting. But no, there was not a continuing 
frustration being asserted continuously over time. 

Q. In the second numbered paragraph of this 
memorandum Mr. Judge writes, "Lorillard's management 
is opposed to the total industry future being in the 
hands of the Committee of Counsel — it's reminiscent 
of the late — of late 1960's when Ramm apostrophe s 
group ran the TI, comma, CTR and everything else 
involved with Industry's public posture." See that? 
A. I do. 
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Q. The reference there to Raram, to whom is he 
referring, do you know? 

A. I presume he's referring to Henry Ramm. 

Q. And Henry Ramm, as we've seen earlier, was a 

counsel on the policy committee of lawyers that we 
saw referenced? 

A. In 1960, yes — or 1960s. I'm not sure — 

Late 1960s. I thought that was earlier in the 
'60s that we saw that reference to — 

Q. I believe that was 1964. 

A. — the policy committee. 

Yes. 

Q. And if I recall, the policy committee was 
chaired by Mr. Ramm; correct? 

A. Right. This is referencing the late 1960s. 

Q. Do you know whether that policy committee 
continued in — in force throughout — through the 
1960s, from 1964 until the late 1960s? 

A. I do not know. 

Q. And is Mr. Judge actively portraying the 
situation that existed in — during that time; that 
is, that the policy committee ran the TI, the CTR and 
everything else during that time period? 

A. That was never my understanding, although I 
think I have tried to indicate to you what role I 
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thought the attorneys were playing. 

Q. He goes on at the third paragraph to say, "We at 
Lorillard require a meeting of the Committee or a 
reconstitution leading to regular meetings to give 
Policy Direction to Industry Research, CTR, Harvard, 
possible new proposals, et al, exclamation point." 

Do you see that? 

A. I do. 

Q. He has an asterisk that he has drawn next to the 
word "reconstitution", and below that it says, 
"Reconstitution only means replace Hetsko. Mix of 2 
business, 2 science, 2 law must prevail. 

"The Committee will not respond to Committee of 
Counsel but to own corp. CEOs. 

"Immediate action imperative, exclamation 
point." Do you see that? 

A. I do. 

Q. The reference here on the reconstitution 
asterisk to Hetsko, do you know what in particular 
the opposition was Mr. Judge had to Hetsko? 

A. No, I do not. 

Q. Was the suggestion that was being made here, 
that's the reconstitution replacement of Hetsko, mean 
that Mr. Hetsko would be replaced with someone else 
or simply removed from the committee? 
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A. He's saying scientific — 

This is the scientific research liaison 
committee that he's talking about, which I'm not sure 
that's the same committee we referred to earlier to 
review all of the research that the industry was 
doing. This may be a different committee that he — 
that was being proposed to coordinate and act as a 
liaison for these different activities from this 
point forward. And obviously this memo suggests that 
the committee be reconstituted to include the ones 
that are the backgrounds that are suggested under the 
second asterisk. 

I presume that there were more than — more 
lawyers and less scientists, maybe, on the first 
convening of this committee. 

Q. Where do you see him referring to the scientific 
research liaison committee? 

A. The top of the page, the beginning — 

Q. The heading title up there? 

A. Under the date, yes. 

Q. Is that different from the committee we saw in 
Plaintiffs' Exhibit 1166? 

A. Well that's what I said, I wasn't sure. It's 
certainly a time into the future here. 

Q. Right. 
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A. And he's talking about reconvening, which makes 
it sound like it had been abandoned at some point. 
Talking about reconvening. 

Q. This is about four years after the — 

A. Yes. 

Q. — Exhibit 1166. 

A. And that's why I said I'm not sure it's the same 
committee. 

Q. Whichever committee it was, the only thing we 
know for sure, I guess you're saying, is that Hetsko 
was a member of this committee as well? 

A. Well whatever it was, it would appear that 
Hetsko and I presume more attorneys than the author 
of this was suggesting be on this committee, and 
specifically wanting to see Hetsko replaced. But I 
don't know — 

The other committee seemed to me did have two 
scientists. I don't know whether there were two 
business, but there were three attorneys. I believe 
there were more people than this on the first 
committee we looked at. I don't — I don't have it 
in front of me any more. 

Q. The index of production of documents in this 
case indicates that this Exhibit 1233 came from your 
office. Do you recall that to be the case? 
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A. My office? 

Q. Yes. 

A. No, I do not. 

Q. Do you recall having this memorandum or a copy 
of it in your possession in your office at any time? 
A. No. 

Q. Can you think of what circumstances would be 
that would have had this exhibit in a file in your 
office? 

A. No. I don't know why, unless the author sent it 
to me. I — I don't know. I was not a part of this 
committee. 

Q. And the opposition that is being expressed in — 
in this memorandum to the industry's research being 
in the hands of — of — of the lawyers represents 
the frustration that you were expressing in your 
memorandum of 1974 as well; correct? 

A. Not exactly. I was expressing a frustration of 
lack of adequate coordination between all of the 
activities. I was simply saying that which existed 
was, I think, being done by the attorneys, and I felt 
there were much better and more efficient ways to 
coordinate the activities. 

Q. Even after the memorandum was submitted. 
Plaintiffs' Exhibit 1233, the CTR industry research 
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efforts continued to be reviewed by lawyers 
thereafter; did they not? 

A. No. Well there were lawyers involved in most 
committees, but — maybe all committees of the 
industry, but I was on a later committee which I 
think reviewed some of these activities and 
specifically was charged with the — was given a 
charge to, I think, find a replacement for the 
then-retiring director — scientific director of the 
CTR. 

Q. Do you know whether Mr. Hetsko was replaced? 

A. No, I do not. 

MR. NORTHRIP: Before we go to another 
document, this might be a good time to take a break. 

MR. FINZEN: Sure. We can take a break 

now. 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 

MR. FINZEN: Can I have you mark this next, 

please. 

(Plaintiffs' Exhibit 1234 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Mr. Spears, I'm showing you now what's been 
marked as Plaintiffs' Exhibit 1234. It is a 
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1 memorandum on Brown & Williamson Tobacco Corporation 

2 letterhead dated October 3, 1978, with several names 

3 appearing in the — in the upper left, including your 

4 name, and it bears Bates numbers 80410959 through 

5 0962. 

6 Have you seen this document before? 

7 A. Yes, I have. 

8 Q. This document has a re line, "Industry Health 

9 Research." See that? 

10 A. Yes, I do. 

11 Q. And there are six names that appear as 

12 recipients of this, yours including five others. Do 

13 you recognize the other five names? 

14 A. Yes. 

15 Q. Can you identify them, please. 

16 A. One I'm not sure of, but Bowling was with Philip 

17 Morris; Jacob, who's an attorney; Shinn, an attorney 

18 with Shook Hardy; and Tucker was — I'm not sure what 

19 his role was, but he was at RJR. 

20 Q. That's Ms. — 

21 A. Henson, possibly American, but I'm not — I'm 

22 not real sure. 

23 Q. Do you recall — 

24 A. I think so. 

25 Q. — what his position would have been? 
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A. No, I do not. 

Q. You identify Shinn and Jacob as counsel; is that 
correct? 

A. That's correct. 

Q. This is a group of six people that has two 
lawyers on it. Is this the makeup of the two 
lawyers, two management, two scientists that was 
referenced in the previous exhibit? 

A. No, I don't think so. I think this — this was 
kind of a hand-off of — of this overview review, not 
coordination activity, but review of the programs 
which the industry was funding, if I read this 
correctly. 

Q. And the first paragraph starting in about the 
middle says, "We will be looking at all of the 
industry's various health research efforts, with 
particular reference to Council for Tobacco Research 
and recommending what efforts the industry should 
engage in for the future and how those efforts should 
be coordinated. I hope we can formulate our 
recommendations for submission to each company's 
general counsel for review and delivery to the chief 
executive officer of his company." See that? 

A. I do. 

Q. And is that an accurate description of the 
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1 function that this committee played that you served 

2 on in late 1978? 

3 A. I think this committee was expanded somewhat 

4 over these original group of people, but basically 

5 that was the original purpose of the — of the 

6 committee, yes. 

IQ. To review and recommend the industry efforts 

8 going forward? 

9 A. That's correct. 

10 Q. And then, in addition, recommend or determine 

11 how they should be coordinated as they went forward? 

12 A. Let's see. I guess it says that, but — 

13 Yes. And how they should be coordinated. 

14 Q. When your committee had — had finished it 

15 work — its work, as I understand it, then, the 

16 recommendations of your committee were forwarded to 

17 the general counsel for each of the member tobacco 

18 companies; is that correct? 


19 

A. 

That' s 

what 

it says. 

20 

Q. 

Do you 

know 

what became of the recommendations 


21 once they went to the general counsel? 

22 A. Said they were to be delivered to the chief 

23 executive officer — 

24 Q. And — 

25 A. — after counsel's review. 
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Q. — are you — 

Are you aware of whether or not the general 
counsel met as a committee to review those 
recommendations when they came to each general 
counsel? 

A. I am not. 

Q. Do you know whether the general counsel, either 
individually or in committee, had the ability to veto 
the recommendations of your committee? 

A. Oh, I think the purpose of this was for the 
general counsels to look at these recommendations 
from antitrust and all — all legal perspectives and 
to offer their views to the chief executive officer, 
if they had one, as they have passed these on. 

Q. And included among that would be a review for 
purposes of smoking and health litigation? 

A. I would presume so. 

Q. Were there other scientists besides yourself who 
were associated with — with CTR or the SAB who were 
frustrated with the level of control that lawyers had 
with regard to the industry? 

MR. NORTHRIP: Objection to form. 

A. Were there other scientists? 

Q. Yes. 

A. I don't know, but I'm — 
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1 Well I don't know specifically the level of 

2 frustration that some may have felt, but sure, over 

3 time I think — over this time period that CTR 

4 existed there has been individuals with some 

5 frustration which they've expressed over time. 

6 Q. Have you heard any scientist affiliated with CTR 

7 suggest that the name of the organization should be 

8 changed to CLIPT, Council for Legally Permitted 

9 Tobacco Research? 

10 A. No, I've never heard that. 

11 (Discussion off the stenographic record.) 

12 Q. Showing you what's been previously marked in 

13 this litigation as Plaintiffs' Exhibit 1167, it is a 

14 letter dated November 3, 1978 from Sheldon C. 

15 Sommers, M.D., to Dr. William U. Gardner, and it's on 

16 letterhead of Lenox Hill Hospital and it bears Bates 

17 number SF0800031. 


18 

A. 

Yes . 



19 

Q. 

Is this a document 

that you've seen before? 

20 

A. 

I may have. 

but I 

— if I have, I've forgotten 

21 

it. 




22 

Q. 

Do you know 

Sheldon Sommers? 

23 

A. 

I know him. 

yes. 

I know who he is. 

24 

Q. 

He's listed 

under 

his letter signature here as 


25 director of laboratories. Is that at Lenox Hill, or 
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was it at that time? 

A. He was at Lenox Hill. It's on Lenox Hill 
stationery, so I presume, yes. 

Q. And did you know him when he was there? 

A. I knew him when he was at CTR. 

Q. And do you know what his role was at CTR? 

A. He was scientific director. 

Q. And Dr. Gardner? 

A. He was scientific director at apparently the 
time this letter was written. 

MR. MONICA: Bruce, I'm having a little 
trouble finding this on the list. Could you help 
me? 

MR. FINZEN: Yes. It's on the original 
designation dated September 16th, on the first page, 
third from the bottom. 

MR. MONICA: Yes. Thank you. 

BY MR. FINZEN: 

Q. If I understand your testimony correctly, sir, 
what you're saying is that Mr. — I'm — Dr. Sheldon 
Sommers became director at some point of CTR? 

A. I think I'm correct in my recollection, but I — 
I wouldn't be a hundred percent sure, but I believe 
he was scientific director for The Council for 
Tobacco Research prior to Dr. Gardner assuming that 
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position, and he then became chairman of the 
Scientific Advisory Board. 

Q. And the Scientific — 

A. And I believe that's what he was at the time he 
wrote this memo. 

Q. And the Scientific Advisory Board was what? 

A. It was a group of independent scientists who 
reviewed applications that came in to CTR and 
determined their relevance and their merits — 
scientific merit with respect to the possibility of 
funding by CTR. 

Q. In this letter to William Gardner, Sheldon 
Sommers says in the first sentence, "I have been 
thinking about the recent activities of counsel, CTR, 
over the past ten days." He then talks about 
antitrust law in the next two or three sentences, and 
says in the end of the first paragraph, "I think CTR 
should be renamed Council for Legally Permitted 
Tobacco Research, CLIPT for short." You see that? 

A. I do. 

Q. He goes on in the letter in the last paragraph 
to say, "My considered opinion is that the time for 
me to sever connections with CTR is near." Do you 
know whether in fact he severed relations with CTR at 
about this time? 
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A. I don't believe so, but I'm not a hundred 
percent sure. 

Q. Do you know — 

A. Obviously he was angry at an event and wrote 
this cryptic — cryptic letter. 

Q. Do you know what the circumstances of the letter 
were? 

A. I presume it was some interpretation that 
counsel to CTR gave to — gave to him regarding a 
grant application that had been received, and I 
presume he — they must have been told that this area 
of research could be — or would be an area of 
competitiveness, might be anti-competitive, and 
therefore antitrust law might apply. 

Q. And do you know what the specifics of it were? 
Has anybody ever informed you of those? 

A. Of — of what was said? No, I have no idea. 

Q. Or what the specific issue was? 

A. I think there was an issue, and I'm not sure 

this is the one, relating to nicotine research in 
terms of this application, but I don't know what the 
application said. 

MR. FINZEN: We can take that break now. 

MR. NORTHRIP: Okay. 

THE REPORTER: Off the record, please. 
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1 (Recess taken.) 

2 BY MR. FINZEN: 

3 Q. Sir, the Committee of Counsel continued to exert 

4 its influence over scientific research well into the 

5 1980s; isn't that correct? 

6 MR. NORTHRIP: Object to the form. 

7 A. I don't think I ever indicated that it exerted 

8 an influence over scientific research, but that it 

9 was playing some coordinating role, perhaps, in terms 

10 of information and staying current with respect to 

11 the research activities funded by the industry. 

12 Q. Do you recall a time when research which you 

13 believed should be undertaken was thwarted by the 

14 Committee of Counsel? 


15 

A. 

I 

don't recall an occasion, no. 

16 

Q. 

Do 

you — 

17 


Do 

you ever recall a time in 1984 when the 


18 Committee of Counsel refused a request of industry 

19 scientists to test cigarette ingredients? 

20 A. I remember a proposal, I think that I made, 

21 which was for the industry to jointly enter into an 

22 activity which I think did not receive a positive 

23 response from the Committee of Counsel with respect 

24 to antitrust and other activities — and other 

25 considerations. 
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1 Q. Do you recall writing a memorandum to Dr. Hayes 

2 at RJR suggesting in 1984 that the Committee of 

3 Counsel thwarted the industry scientists' desires to 

4 assure the safety of cigarette product ingredients by 

5 testing those ingredients adequately? 

6 MR. NORTHRIP: Object to form. 

7 A. I remember — I remember writing a memo. I 

8 don't remember the exact words. 

9 Q. The testing of ingredients that was referenced 

10 in the memo that you recollect was something that you 

11 believed should be done? 

12 A. Well it was being done by certainly Lorillard. 

13 The question is could we do it less expensively if it 

14 were an industry activity, I think was the question 

15 that I was posing. 

16 MR. FINZEN: Would you mark this next, 

17 please. 

18 (Plaintiffs' Exhibit 1235 was marked 

19 for identification.) 


20 

MR. 

MONICA: 

I'm going to 

object to the use 

21 

of this document. Exhibit 12 — is 

it eighty-five? 

22 

MR. 

FINZEN: 

Three. 


23 

MR. 

MONICA: 

Thirty-five. 

It's my 

24 

understanding 

that this 

is one of the Liggett 


25 documents, one of the eight documents from Florida, 
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and the Lorillard and other defendants do not — have 
not waived their assertion of privilege on this 
document. And I think this is — this issue of 
privilege is being — is now before the Special 
Master in Minnesota, and he is determining whether or 
not the privilege will be applied to this and other 
documents. I'm — I'm not sure — 

I don't believe there's been a ruling, a final 
ruling yet on this issue. And I would request, 
therefore, that any testimony on this document be 
kept under seal and also that the document not be 
part of the — the record and not be a part of the 
general documents, exhibits in this case. 

MR. FINZEN: It's my understanding that the 
Special Master has ruled and that this is one of the 
documents that he has ruled to be released. 

MR. MONICA: He — he well may have, but I 
don't think there has been a determination made yet 
as to whether that ruling will be appealed. I think 
it has. I'm just not sure, Bruce, to tell you the 
truth. I mean I just want to protect the record on 
this so that the defendants' desire to — to appeal 
that ruling — we haven't waived anything. That's my 
purpose. 

MR. FINZEN: How do you propose to deal 
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with the exhibit in the — in the transcript then? I 
mean you said seal the transcript, but the exhibit, 
the physical exhibit itself? 

MR. MONICA: I would propose that either 
you or I take possession of it and keep it separate 
from the other exhibits, and that that portion of the 
transcript dealing with it be kept under seal until 
we can determine exactly where it is where we stand 
with this document. 

MR. FINZEN: And with the understanding 
that if — if the — if the document is released, it 
will be unsealed and this will become the 
next-in-order exhibit. We'll number it next in order 
as we have, and it will then become part of the 
exhibits in the transcript? 

MR. MONICA: If — if the document is 
released and if the defendants do not — once we have 
a non-appealable, final decision on this and the 
defendants, if they do decide not to appeal, or once 
the highest court to which this can be appealed has 
ruled, yes, then that would — 

MR. FINZEN: Would you include the 
understanding that if that process was not completed 
by the time of trial, that you could make motion to 
court about sealing the — this part of the record in 
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whichever way you'd want, but we wouldn't be 
foreclosed from using this part of the deposition in 
court? 

MR. MONICA: The one thing that comes to 
mind, too, is that should we get an adverse ruling, a 
final adverse ruling in this case on this document, 
we still may take the position in other cases that 
the document is privileged, so I'll need to preserve 
our rights in that regard also. So — 

MR. FINZEN: All I'm saying is you're not 
suggesting, if we do get access to the document, that 
it — that we wouldn't be able to use it. You'd have 
to make whatever motion to the court about the manner 
in which it would be used. Is that what you're 
saying? 

MR. NORTHRIP: I would think it would be up 
to the judge — 

MR. FINZEN: Correct. 

MR. NORTHRIP: — at the time of trial — 

MR. FINZEN: Right. 

MR. NORTHRIP: — as to what use could be 
made of the document. 

MR. FINZEN: Yeah. 

MR. MONICA: I think here's what I want to 
accomplish now. I want to maintain the status quo on 
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this. I want to protect the testimony and the 
transcript, and then we can determine later how to 
deal with it. 

MR. FINZEN: That's — that's fine, I have 
no problem. 

THE REPORTER: Off the record, please. 

(Discussion off the record.) 

MR. MONICA: In consulting with other 
counsel who are closer to the privilege proceedings 
in Minnesota that are presently going on and how 
things are being handled there and — and the 
treatment of this particular document, I've been 
advised that this document at those proceedings 
were — was submitted ex parte in camera. To 
maintain our position of non-waiver, I therefore need 
to get additional input on how to treat this 
document, and I would request that you delay your 
review of this document with the witness until I've 
had a chance to do that, which I'm doing right now, 
and then I will be in a position to give the witness, 
if any, instructions that are needed and to advise 
you as to what our position is. 

Barring that, then I'm afraid I'm going to be in 
a position of instructing the witness not to answer, 
and I prefer not to do that. I prefer — I'd prefer 
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you give me time to check and — and to make sure 
that we have consulted with the people who are most 
knowledgeable on this issue. 

We just don't want to waive anything that we 
have preserved to date. 

MR. FINZEN: That's fine. I'm happy to 
move on to something else. 

MR. MONICA: Thank you. And we will get 
back with you just as soon as we find out. 

MR. FINZEN: Just set the document aside 
for now then. 

BY MR. FINZEN: 

Q. Mr. Spears, would you agree that a primary duty 
of any company selling products to consumers is to be 
truthful in communicating with those consumers about 
the product? 

A. Yes, I think that is a duty. I'm not sure it's 
the only duty or necessarily the primary duty, but a 
duty. 

Q. And that would be true with regard to product 
advertisements that the company puts out? 

A. The company should put out advertisements that 
are reliable. 

Q. And you expect consumers who review your 
advertisements to — to see them and rely upon them; 
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correct? 

A. Well we would hope that they would use that 
information, and with whatever other information they 
have, that they would make their decisions. 

Q. And would it be reasonable for a consumer of — 
of Lorillard products to rely upon your 
advertisements? 

A. Not solely, but that would be a piece of 
information from which they would reach their 
decisions regarding whatever decision they were 
reaching. 

Q. And would that be true, in your recollection, 
for all times in the past while you've been with the 
company? 

A. Would what be true? That I think they — 

Q. That consumers have a right to rely upon 
Lorillard advertisements and the contents of those 
advertisements. 

MR. NORTHRIP: Objection, I believe that 
misstates his testimony. 

A. Yes, I think I said that they have a right to 
consider this along with whatever information they 
may have to reach a decision. 

Q. And would it be reasonable for a consumer to 
rely upon advertisements placed by Lorillard? 
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A. Not — not solely. 

Q. Would you agree that at all times up until 
today, Lorillard had a duty to tell the truth about 
the health effects of its cigarettes? 

A. I think Lorillard has always had the desire to 
tell the truth about the health effects of its 
products, as we saw it. 

Q. Do you think that, in addition to having a 
desire to do that, that it had a duty to do that? 

A. I don't know about a duty, but we certainly in 
my judgment had an opinion to offer which should be 
considered by individuals, seeing whatever we might 
say. 

Q. You referenced a — a short while ago something 
I think you referred to as the Frank Statement. 

A. Yes, I did. 

Q. And what is the Frank Statement? 

A. That was a statement that the members of the 
tobacco industry back in 1953, '4, I've forgotten the 

exact date, issued a statement which was publicized 
in the media regarding the formation of the Tobacco 
Industry Research Committee. 

Q. Show you what's been previously marked in this 
litigation as Sistad Exhibit 2. Once again, I only 
got one. This is a — a document that has in bold 
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1 letters on the left top of the page "A Frank 

2 Statement to Cigarette Smokers," it says "TOBACCO 

3 INDUSTRY RESEARCH COMMITTEE" along the bottom, and 

4 it — I don't know that it has a Bates number. I 

5 don't believe that it has a Bates number on it. 

6 Is this the document that you made reference to 

7 as the Frank Statement? 

8 A. Yes, it is. 

9 Q. It bears at the top the date of January of 


10 

1954 . 

Does that sound like the - 

- the time 

when the 

11 

Frank Statement was issued? 



12 

A. 

Yes. I said '54, '53. 



13 

Q. 

And in the Frank Statement, 

looking at 

the 

14 

middle — or I'm sorry, the — well yeah, the middle 

15 

column of this statement, about the middle - 

— 

16 

A. 

Middle text column? 



17 

Q. 

Middle text column. 



18 

A. 

All right. 



19 

Q. 

Correct. 



20 


About the middle of the page 

it — there's a 

21 

paragraph that starts "We accept. 

. .." Do you see 

22 

that? 



23 

A. 

Yes. 



24 

Q. 

It says, "We accept an interest in people's 

25 

health as a basic responsibility. 

paramount 

to every 
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other consideration in our business. 

"We believe the products we make are not 
injurious to health." See that? 

A. I do. 

Q. The people who were the sponsors of the Frank 
Statement appear on the right-hand side of the page 
along the margin, and Lorillard is included as a 
sponsor; is that correct? 

A. That's correct. 

Q. And am I correct, then, that Lorillard supported 
that statement that we just looked at in the Frank 
Statement? 

A. At that time, yes. 

Q. And then moving over to the right-hand column 
of — of the text, the first full paragraph says, 
"Regardless of the record of the past, the fact that 
cigarette smoking today should even be suspected as a 
cause of serious disease is a matter of deep concern 
to us." Again, is that a statement that Lorillard 
supported at the time that the Frank Statement was 
issued? 

A. Yes. I mean they're there as a sponsor of the 
group that made this statement. 

Q. And then in the numbered paragraphs on the 
right-hand column, number one says, "We are pledging 
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aid and assistance to the research effort into all 
phases of tobacco use and health." 

A. Yes, it does. 

Q. And number three says, "In charge of the 
research activities of the Committee will be a 
scientist of unimpeachable integrity and national 
repute." See that? 

A. Yes, I do. 

Q. And the final paragraph says, "This statement is 
being issued because we believe people are entitled 
to know where we stand on this matter and what we 
intend to do about it." 

A. Yes. 

Q. Again, Lorillard as a sponsor would subscribe in 
1954 to all of those statements? 

A. They did. 

Q. Was there a period of time between 1954 and 
today when Lorillard would not subscribe to those 
statements? 

A. Well I believe that we would not subscribe to 
all of these statements today. 

Q. Which ones do you believe you would not 
subscribe to today? 

A. Well Tobacco Research Committee is now The 
Council for Tobacco Research, so that would be 
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incorrect. We would not subscribe to it's not 
injurious to your health as of today. We're 
certainly continuing aid and assistance to research 
efforts to all phases of tobacco use and health, so I 
would say that's still valid today. We consider 
smoking as a risk factor today; we did not at that 
time. In terms of whether it's injurious to your 
health or not, we would say we don't know today as 
opposed to it's not based upon the risk factor 
assessment that we've made of the science. Those are 
some of the differences that come to mind as I 
quickly look through this. 

Q. And I'm correct, am I not, that this Frank 
Statement was taken out as a newspaper advertisement 
in newspapers around the country? 

A. That's my understanding. 

Q. Did it appear in more than 400 papers in all of 
the major markets in the country? 

A. I don't know the number, but it was — it was 
widely distributed. 

Q. Including being distributed in the state of 
Minnesota? 

A. I don't know that per se. 

Q. Certainly Lorillard as a company that placed an 
interest in — in people's health, paramount to every 
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other consideration in its business, would — would 
tell the truth about smoking and its addictiveness or 
connection to disease; would it not? 

A. That they would tell the truth? They would — 
they would tell the truth as they under — they 
believed it to be, yes. 

Q. If you believed, as CEO of the company, that 
cigarettes were addictive, would you tell the public 
that? 

A. If I believed they were addictive? 

Q. Yes. 

A. If I were asked, yes, I would certainly say 
that. 

Q. And would you do that even if your competitors 
did not believe they were addictive? 

A. Yes. 

Q. And would you do that even if your competitors 
believed they were addictive but were not going to 
tell the public so? 

MR. NORTHRIP: Objection to form. 

A. I would not respond on the basis of what my 
competitors were or were not doing. 

Q. And as CEO of the corporation, if you believed 
that cigarette smoking caused cancer, emphysema, 
heart disease, or any other disease, would you tell 
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the public? 

A. If asked, yes. 

Q. Would you tell the public if you became aware of 
that if you weren't asked? 

A. Well it's already on all of the package labels 
that that is the Surgeon General's opinion. 

Q. I understand. My question goes to your 
knowledge as the CEO and your belief as CEO that 
cigarettes did cause cancer or some other disease. 
Would you tell the public? 

A. Well it depends on the circumstance. Generally 
I would not be hesitant to tell the public, but on 
the other hand, I would hope that I would do it with 
some purpose in mind; it would be useful information 
to the public, for example. 

Q. Well certainly if — if you knew and strongly 
believed that cigarette smoking caused disease, that 
would be of certainly some use and concern to the 
public; would it not? 

A. I don't know whether it would or not. They're 
certainly — 

As I say, there have been plenty of statements 
that suggest, including the warning notices that are 
on the package to the public, that cigarette smoking 
causes disease. 
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Q. And that's something that the cigarette industry 
over time has said is not proven; isn't that correct? 
A. Right now I've — I've indicated that I do not 
believe it's been scientifically proven, and 
therefore I do not know. 

Q. And so my question to you is: If you did 
believe that, would you tell the public? 

MR. NORTHRIP: Objection to form. 

A. Again, it would depend upon the circumstances 
and whether I thought it would provide some positive 
benefit to the public. 

Q. Well certainly informing the public who used 
your product that your product caused disease would 
be of some use to the public; would it not? 

A. If I were CEO, it would be. I — 

It depends on the circumstances. 

Q. Well you are — 

A. As I say, I don't know the circumstances you're 
talking about. 

Q. And you are CEO; correct? 

A. Yes. But if I had no reason for reaching that 
conclusion that I could express, I could be 
considered a lunatic. It would have to be on the 
basis of some reasoned consideration as to why I 
reached that conclusion, and if I felt that that was 
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the case, then certainly — and I reached that 
conclusion, I would — I would not hesitate to make 
that statement. 

Q. Well based upon the commitment made by Lorillard 
in the Frank Statement, would you agree that if 
Lorillard failed to tell the public that cigarettes 
caused disease in the face of evidence that they do, 
that that would be a violation of the promise made to 
the public in the Frank Statement? 

MR. NORTHRIP: Object to form. 

A. "In the face of evidence that they do," I don't 
know what that means. There's always evidence on 
both sides of an issue. Depends on whether or not 
the evidence is convincing evidence with respect to 
whether or not it provides disease — causes disease. 
Q. Well add the assumption that it's convincing 
evidence. Would you agree that the failure to do 
that would make the commitment to the public in the 
Frank Statement a false promise? 

MR. NORTHRIP: Object to form. 

A. Well this — this was something made in 1954, 
and I'm not sure that this was a promise that was in 
perpetuity. I would certainly agree, however, that 
if I were convinced that smoking caused disease, I 
would not hesitate to tell the public. 
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Q. Would you agree — 

A. Particularly — particularly smokers. 

Q. Would you agree that Lorillard does not have the 
right to sell a legal product illegally by making 
untrue statements about the product? 

MR. NORTHRIP: Object to form. 

A. I agree that Lorillard should make — not make 
untrue statements about the product. I'm not sure 
that constitutes an illegal sale, but that's a legal 
decision. 

Q. Sir, do you believe that smoking cigarettes 
causes lung cancer? 

A. I don't know. The evidence that exists does not 
afford that conclusion nor does it allow to dismiss 
the possibility, so I must answer I don't know 
whether it does or not. 

Q. Do you believe that smoking cigarettes causes 
other forms of cancer besides lung cancer? 

A. "Other forms" is a very general statement. Do 
you have some specific — 

Q. Well, we can name several of them, but do you 
believe, more generically, that cigarette smoking 
causes cancer of any kind? 

A. I don't know. 

Q. Do you believe that cigarette smoking causes 
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emphysema? 

A. Again, I don't know, but I think the evidence is 
very limited with respect to emphysema. 

Q. Do you believe that cigarette smoking causes any 
other respiratory diseases? 

A. Not that I'm aware, no. 

Q. Do you believe that cigarette smoking causes 
heart disease? 

A. Again I'm — I don't know. 

Q. If I were to ask it in terms of do you believe 
that it is more likely than not that cigarette 
smoking causes lung cancer, would your answer be any 
different? 

A. No, it wouldn't. You either prove it or you 
don't prove it; there's no in between. 

Q. Do you believe that smoking has caused any of 
these diseases in even one person in the — in the 
past? 

A. That's the same question again, phrased a little 
differently. I don't know. 

Q. And as the CEO of Lorillard and the former head 
of research for the company, if you're not certain 
whether cigarettes — smoking causes any of those 
diseases, would it be reasonable for smokers, without 
access to that information, to also believe that 
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smoking may not cause those diseases? 

A. No. To me it's reasonable for the smokers to 
believe that it does cause the diseases because of 
the statements that are on the labels of the packages 
of cigarettes, plus all of the media assertions that 
have been made regarding smoking and disease 
causation. 

Q. So it's your testimony that it would be 
reasonable for a smoker to believe that smoking 
causes disease, but not reasonable for you to believe 
that. 

A. I think it's reasonable for a smoker to believe, 
if he's not a scientist and has not looked at any of 
the material, to believe what is on the package of 
the cigarettes. 

Q. Have you ever in the past indicated that you 
believed that it would be reasonable for a smoker not 
to assume that cigarettes cause disease? 

A. Have I indicated it would be reasonable — 

Q. Have you ever testified to that before? 

A. I don't think so. Certainly it would be 

inconsistent with my view. 

Q. Are there others inside of — of Lorillard, 
either today or in the past, who have believed that 
smoking cigarettes causes disease in humans? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

486 

A. I don't know. May — may — may or not — 

May be or may not be. 

Q. Are you personally aware of even a single 
Lorillard employee who has ever believed that smoking 
causes diseases in humans? 

A. I'm not aware of anyone who has expressed that 
opinion to me. 

Q. Does it seem remarkable at all to you, sir, 
that — that not even a single Lorillard scientist 
has expressed, ever, a belief that smoking causes 
disease? 

A. No. 

Q. Are you at least willing to acknowledge that, 
outside of the tobacco companies who are defendants 
in these cases and their paid consultants, no 
credible doctor or scientist disputes the causal link 
between smoking and diseases in humans? 

MR. NORTHRIP: Object to form. 

A. I'm not sure that's the case, but it's not 
illogical that all of the Public Health Service 
affiliated and scientists who are in universities and 
dependent upon the Public Health Service grants to 
support their work would take that position, whether 
they are informed on this subject or not, informed in 
the sense that they've looked into the actual 
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research and the case with regard to causation. The 
only other group are the group within the industry or 
consultants to the industry who, again, are people 
who worked on this subject. That divides the 
scientists basically into two groups, and I would say 
one group may express for the majority opinions in 
one direction, and for the other majority, opinions 
in the other direction. 

Q. One group who makes money from people who buy 
cigarettes and one group who does not; correct? 

A. Well the second group makes money from 
government support, so they both — they both have 
self-interests if you want to look at it that — that 
way. Which I would hope scientists are actually 
being honest and are expressing opinions based on 
their scientific merit, not on who supports them. 

Q. Have you ever seen a — a public pronouncement 
of any kind from a tobacco company indicating a 
belief of that company that cigarette smoking does 
cause disease in humans? 

A. No, I don't believe I have. 

Q. In spite of the fact that there has been no such 
public pronouncement, there are people inside the 
industry who have held — held the belief that 
cigarette smoking causes disease for a number of 
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years; hasn't there? 

A. Can you be more — more specific as to who you 
mean? I — 

"For a number of years," I don't recognize 
that, as to who they might be. 

Q. You're not aware of that? 

A. I just — right now I don't recall any, other 
than a person affiliated with Liggett & Myers. 

Q. Who is that you're referring to? 

A. Mr. Lebow. 

Q. And what is it that you're aware of that Mr. 

Lebow has said? 

A. I think I'm aware of some press coverage of a 
statement that he made regarding his settlement with 
a number of states, that he believes — or he changed 
his mind, I guess, was his statement that I saw, that 
he changed his mind regarding cigarette smoking and 
cancer, and that he also thought smoking was 
addictive, I believe. 

Q. Other than — than Mr. Lebow, you've heard no 
other tobacco industry person make a public 
pronouncement along those lines? 

A. I said I don't recall any at the moment. 

Q. Let me show you what's been previously marked in 
this litigation as Plaintiffs' Exhibit 304. This is 
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1 a document entitled "REPORT ON VISIT TO U.S.A. AND 

2 CANADA, 17TH APRIL through 12TH MAY 1958" by Bentley, 

3 Felton and Reid. It has Bates stamp numbers 

4 105408490 through 8499. 

5 Is this a document that you've ever seen before? 


6 

A. 

I believe I have, yes. 


7 

Q. 

When is the first time that you saw this 

8 

document? 


9 

A. 

I think in preparation for this deposition. 

10 

Q. 

You don't recall ever having seen 

it previously 

11 

A. 

I don't think so. 


12 

Q. 

Do you know any of the individuals 

whose names 

13 

appear on the first page? 


14 

A. 

Bentley, Felton and Reid? 


15 

Q. 

Correct. 


16 

A. 

Only Felton. I know who Bentley - 

- Bentley was 

17 

I think he has published some things in 

the 

18 

scientific literature. 


19 

Q. 

And how do you know — 


20 

A. 

Reid I don't know. 


21 

Q. 

How do you know Felton? 


22 

A. 

I've met him personally. 


23 

Q. 

Do you know what his position was 

when you met 

24 

him? 



25 

A. 

As best of — 
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Best I understand, his position was to travel 
the world and collect information. 

Q. On whose behalf? 

A. On behalf of his employer. Brown & Williamson. 
I'm — not Brown — 

B.A.T. 

Q. And this document purports to be a report of the 
visit of these three individuals in the United States 
during the period April 17 through May 12 of 1958? 

A. That's correct. 

Q. And on the second page of the document there's 
an itinerary with some dates listed and some 
individuals seen and places visited. 

A. Yes. 

Q. The reference here to TIRC that appears, that 
would be the Tobacco Industry Research Committee — 

A. Yes, it would. 

Q. — that we talked about earlier today? 

A. Little and Hockett, yes. 

Q. Do you recognize the names of some of the 
individuals and some of the companies and other 
locations that were visited? 

A. Some, yes. 

Q. Do you know what — whether work was being done 
on behalf of Lorillard at any of the institutions 
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1 other than the tobacco companies that are listed on 

2 the itinerary? 

3 A. What work was being done for Lorillard? 

4 Q. Was — 

5 Was any work being done by any of these 

6 organizations on Lorillard's behalf? 

7 A. Well I guess you would say TIRC was doing some 

8 work, not on Lorillard's behalf, but certainly funded 

9 in part by Lorillard. 


10 

Q. 

Yes . 




11 

A. 

And there were 

some, I believe, skin-painting 

12 

experiments which were cooperative in 

nature between 

13 

Wynder's laboratory 

or Sloan 

Kettering 

and Lorillard 

14 

at 

that time. 




15 

Q. 

Okay. 




16 

A. 

And I don't — 

let's see 

M 

1 

1 

M 

— 

17 


The Biological 

Research 

Institute 

, I think, was 


18 before the time that Lorillard sponsored any research 

19 there. So nothing there. And I don't believe 

20 anywhere else. 

21 Q. (Clearing throat) Excuse me. Turning to the 

22 second page of the memorandum, page number two at the 

23 top, in the "INTRODUCTION" the writers say, "From our 

24 contacts in U.S.A. and Canada we sought information 

25 on the following." They list several matters that 
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they sought information on. 

"Number 1. the extent to which it is accepted 
that cigarette smoke, quote, causes, close quote, 
lung cancer. 

"Number 2. up to date evidence as to the 
carcinogenicity of smoke condensates — condensates 
to animal tissues. 

"Number 3. the extent to which extrapolation 
from animals to man is justified." 

And then there are some others; correct? 

A. Yes. 

Q. They then have a section after that called 
"'CAUSATION' OF LUNG CANCER," and "CAUSATION" is in 
quotes. 

A. Yes. 

Q. And the writers say, "With one exception, 
parens, H.S.N. Greene, close parens, the individuals 
whom we met believed that smoking causes lung cancer 
if by, quote, causation, close quote, we mean any 
chain of events which leads finally to lung cancer 
and which involves smoking as an indispensable link." 
Do you see that? 

A. I do. 

Q. Now if you look back at the itinerary of the 
places that they visited, Lorillard is not mentioned 
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specifically by name; correct? 

A. Not mentioned period, by name or by an 
individual. 

Q. Several of the other tobacco companies, however, 
are; correct? 

A. Some, yes. 

Q. And TIRC is mentioned. 

A. Yes, it is. 

Q. The Greene that is referred to in that 
paragraph, H.S.N. Greene, do you know who that 
individual is? 

A. No, I do not. 

Q. Does it seem remarkable to you, sir, that in 
1958 these three individuals would meet with a number 
of folks shown on their itinerary and come away with 
a statement that with the exception of one person, 
all of the individuals they met believed that smoking 
causes lung cancer, by their definition? 

A. I think that's a very surprising statement, 
particularly in view of the 1964 Surgeon General's 
report that followed which basically said you cannot 
prove causation by epidemiology. 

Q. Well they don't necessarily — 

A. There wasn't much else at this point in time. 

Q. They don't necessarily say that they're relying, 
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the individuals with whom they spoke, on 
epidemiology, though; do they? 

A. No, but they are not relying on a — 

They are talking to, I guess, some individuals, 
clearly, that were providing evidence at the time on 
smoking with respect to cancer. Wynder, for 
example. I don't know all these individuals. But 
I'd have to look at them — 

They had some reason for visiting these 
individuals. I don't think — it wasn't a random 
group of scientists at all. So what — 

Q. BATCO Limited, with whom these three gentlemen 
were associated, is itself a tobacco company; 
correct? 

A. I beg your pardon? 

Q. BATCO Limited is itself a tobacco company? 

A. Yes, it is. 

Q. They say, then, in the next paragraph, "There is 
no support for the view that in the same individual 
the tendency to smoke and to be susceptible to lung 
cancer are each independently an outward expression 
of some third unknown factor." Do you see that? 

A. I see that. 

Q. Is that something that's known as a so-called 
constitutional theory? 
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A. This is something, I believe, that's expressing 
the view of the writers, and I think it relates to 
whether or not there are genetic differences and 
therefore a difference in susceptibility to lung 
cancer among smokers and non-smokers. 

Q. And that whatever — 

A. Or — or perhaps a subset of smokers. 

Q. And that whatever that genetic susceptibility to 
cancer also makes those people genetically 
susceptible to tend to smoke in the first place? 

A. Some sort of self-selection, yes. 

Q. So that you have some factor that causes a 
tendency to smoke and cancer in the same individual. 
A. Not necessarily in all smokers because all 
smokers do not get disease; very — relatively small 
fraction do. And this may — in theory would only 
need to apply to a small fraction of the smokers, not 
all smokers. But there is some self-selection. 

Q. Have you heard that referred to ever as — as 
the — the constitutional theory? 

A. I believe it may have been referred to in that 
way. 

Q. Then they go back to discussing Greene, who they 
say is at Yale, and they say that his — Greene says 
"his repeated failure to produce carcinoma by 
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implanting lung tissue along with tobacco smoke 
condensate into the muscles of mice is conclusive 
evidence that smoke cannot cause lung cancer. His 
experience — experiments were not done 
quantitatively, however, and on these grounds alone 
the conclusion which he draws is certainly not 
justified." 

Does that in any way refresh your recollection 
as to who Greene is? Is he any — anybody whose work 
you recognize? 

A. I don't know — 

I don't know Greene. 

Q. Then if you turn over to the top of page three, 
they continue by saying, "Otherwise we found general 
acceptance of the view that the most likely means of 
causation is that tobacco smoke contains carcinogenic 
substances present in sufficient quantity to provide 
lung cancer when acting for a long time in a 
sensitive individual." 

That proposal that they report on there, have 
you heard that proposal reported by anyone else? 

A. Well there are lots of theories expressed over 
time. Of course this one — this one gets no support 
from the inhalation studies in animals where you use 
sensitive animals, do inhalation work, and don't get 
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lung cancer of a type found in human beings. So — 

Q. Was that because that hadn't occurred yet? 

A. To my knowledge it's not occurred, so I say this 
particular theory is not supported by some of the 
experimental evidence that has been generated since 
then. Although they were stating this as a view at 
that time, I don't think it's been supported. 

Q. They then say that "The main effort outside 
T.R. — T.I.R.C. therefore has switched from trying 
to confirm the direct causal hypothesis to trying to 
find biological test systems which will allow active 
substances in smoke to be identified." 

Was that work going on in the industry at that 

time? 

A. Well they're saying this was ongoing in TIRC. 

Q. No, it says outside TIRC. 

A. Oh, outside. 

Q. Was Lorillard doing any — 

A. Lorillard was conducting some experiments at 
this time with respect to mouse skin, which was, as I 
indicated, the only — only system that could produce 
a tumor, and we were — 

I don't know exactly at this point in time, but 
somewhere in here we were trying to identify those 
components in smoke that caused that response on 
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1 mouse skin. 

2 Q. And the next paragraph under the 

3 "CARCINOGENICITY OF SMOKE TO ANIMALS," they say 

4 that, "No possible doubt now remains that Wynder's 

5 results using mouse skin painting are entirely 

6 genuine." And then they go on to name the 

7 individuals at Buffalow, Little — I'm sorry, Bock at 

8 Buffalow, Kensler at A. D. Little and Kosak and 

9 Nelson at NYU who had each independently confirmed 
10 Wynder's results. 


11 

A. 

This is skin-painting, yes. 

12 

Q. 

Right. 

13 

A. 

That's correct. 

14 

Q. 

And is — 

15 


Are they actively reporting there that those 


16 individuals had confirmed Wynder's results as of this 

17 time? 

18 A. His results were confirmed. I don't know Kosak 

19 and Nelson. I don't know. But the rest of them I 

20 do, and — 

21 Certainly it's been confirmed repeatedly that 

22 you can produce tumors on the backs of these mice 

23 that are susceptible. 

24 Q. Did any of the tobacco companies who had signed 

25 the Frank Statement as a sponsor take out any 
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advertisements that you're aware of in the timeframe 
of the spring of 1958 stating that causation is now 
accepted, if what you mean is any set of 
circumstances by which — which leads to the event of 
lung cancer and which involves smoking as an 
indispensable link? 

A. Certainly Lorillard did not. I'm not aware of 
anyone else. And I'm not aware that Lorillard 
personnel ever accepted this suggestion that's made 
by these authors. 

Q. And below under the "EXTRAPOLATION FROM ANIMAL 
TESTS TO MAN," under paragraph number one, they 
state, "The human epidemiological data add up to a 
reasonably convincing case that tobacco smoke is 
weakly carcinogenic to the lung." 

Inside of Lorillard, did anyone hold that 
belief, that the epidemiological data as of 1958 made 
a reasonably convincing case that tobacco smoke was 
weakly carcinogenic to the human lung? 

A. I have never heard anyone at Lorillard express 
that point of view. 

Q. Did you hear anyone at any of the other research 
institutions that you were familiar with in 1958 
doing research into smoking and health express that 
opinion? 
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A. Wynder was certainly of that opinion. 

Q. Anyone else that you can recall? 

A. Not that I recall. I don't — I don't know that 
I — at that time I — 

It was really before I joined Lorillard, but I 
don't think I would have had an occasion to meet with 
any of these people. 

Q. If you'll turn over to page six of the report, 
the bottom third of the page, the last — the 
second-to-the-last paragraph the authors write, "The 
majority of individuals whom we met accepted that 
beyond all reasonable doubt cigarette smoke most 
probably acts as a direct though very weak carcinogen 
on the human lung. The opinion was given that in 
view of its chemical composition, it would indeed be 
surprising if cigarette smoke were not 
carcinogenic." "Not" is underlined. Do you see 
that? 

A. I do. 

Q. The composition of cigarette smoke that they're 
referring to, they're referring to things that have 
been shown in the smoke condensate of cigarette 
smoke? 

A. I don't know what they're referring to in — at 
this point in time. There was only tentative 
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identification of possibly benzpyrene in tobacco 
smoke, and I don't believe that was really fully 
confirmed until maybe another year later, but right 
around this timeframe. 

Other than that, I don't know of anything that 
they're referring to which had been identified at 
this point of time that would lead to the conclusion 
that it would be surprising if it were not 
carcinogenic. 

Q. No other components of — of smoke had been 
identified in any fraction that was identified as a 
known carcinogen; is that — is that what you're 
saying, as of this time? 

A. What I'm saying is that the — I assume they're 
not talking about the response on mouse skin, they're 
talking about — something about the chemical 
composition, and I'm saying that relatively little 
was known about the chemical composition of tobacco 
smoke at that time. Benzpyrene was the first 
polynuclear aromatic hydrocarbon that was identified 
in tobacco smoke, and it was about this time, and I 
don't know of anything else. 

Q. And no one in the tobacco industry, including 
the TIRC, took out any advertisement at about this 
time reporting or setting forth what is in this 
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report; correct? 

A. I don't know that they ever saw the report other 
than B.A.T. I — I have not seen this report until 
very recently. 

Q. If the information contained in this report is 
true and accurate, do you agree that the failure to 
report it to the public by the TIRC would be a breach 
of the pledge it made to citizens in the Frank 
Statement? 

MR. NORTHRIP: Object to form. 

A. In my judgment a lot of what is in this report 
is an opinion survey, it's not science, and I 
wouldn't report anything here unless I could see 
and — and actually have access to the experiments 
that were conducted that led to these conclusions. I 
say it's nothing, to me, more than an opinion survey 
of the authors. I would not report it. I think it's 
hearsay and for the most part incorrect. 

Q. My question, though, asks you to assume that the 
information is true. If that information is true, 
would you agree that the failure to report it would 
make the TIRC pledge in the Frank Statement a false 
promise? 

A. There is no information — 

MR. NORTHRIP: Object to perform. 
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A. There is no information. It's opinion. 

Q. Now — 

A. That's the problem: there is no information to 
report, only some opinions. 

Q. Liggett originally did not join the TIRC; 
correct? 

A. That is correct. 

Q. And they decided not to join because they 
doubted the sincerity of the motives of the TIRC; 
isn't that correct? 

A. I don't know why they didn't join. 

Q. It's also true that Liggett believed that the 
TIRC constant statement that the link between smoking 
and health was not proven in the face of mounting 
contrary evidence totally discredited the TIRC. 

MR. NORTHRIP: Object to form. 

A. I don't know what views they may have expressed 
back at that point in time. 

Q. Let me show you what's been previously marked as 
Plaintiffs' Exhibit 1162 in this litigation. 

MR. NORTHRIP: When we finish with this 
one, why don't we take a break, — 

MR. FINZEN: Fine. 

MR. NORTHRIP: — if that's okay. 

Q. This is a document — an extract from "REPORT ON 
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VISIT TO U.S.A. and CANADA, 17th April through 12th 
May 1958" by Bentley, Felton and Reid, "ATTITUDE OF 
U.S. INDUSTRY TO BIOLOGICAL TESTING," and it Bates 
bears numbers 301083806 through 807. 

Is this a document that you've seen before? 

A. I don't recall it. I may have seen it as one 
that I thumbed through for the preparation of this 
deposition. 

Q. These are the same gentlemen from the previous 
exhibit; correct? 

A. Yes. 

Q. Reporting — 

A. Same gentleman, same report. 

Q. Reporting on the same visit and the same dates? 
A. It would seem so. 

Q. And this is listed as an extract from that 
report regarding the attitude of the industry to 
biological testing. 

A. Yes. 

Q. They — they say at the beginning of this that, 
"Liggett & Myers stayed out of T.I.R.C. originally 
because they doubted the sincerity of T.I.R.C. 
motives and believed that the organization was too 
unwieldy to work efficiently." See that? 

A. I see that. 
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Q. Have you heard anyone from Liggett ever express 
to you that statement as a basis for their staying 
out of the TIRC? 

A. No. 

Q. Have you ever talked at anyone with Liggett 
about why it is they did not join the TIRC 
originally? 

A. No. But they did join it later. I don't know 
the exact date when they joined the TIRC. 

Q. Goes on in that first paragraph saying, "They 
remain convinced that their misgivings were 
justified. In their opinion T.I.R.C. has done little 
if anything constructive; the constantly reiterated, 
quote, not proven, close quote, statements in the 
face of mounting contrary evidence has thoroughly 
discredited T.I.R.C., and the S.A.B. of T.I.R.C. is 
supporting almost without exception projects which 
are not related directly to smoking and lung cancer." 
See that? 

A. I see that. They must have also changed their 
time — or changed their opinion because they did 
join it in the future. 

Q. That condemnation, however, that the projects 
being supported by TIRC were not directly rated — 
related to smoking and lung cancer we've seen made by 
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some other individuals in some of the other exhibits 
we've looked at here today; haven't we? 

A. Yes. But I don't know — 

You know, what I believe they're getting at is 
maybe somebody thought they ought to be doing 
skin-painting, because I think Liggett & Myers was 
supporting skin-painting work at Arthur D. Little, 
and when somebody else is doing something different 
than you, you tend to believe what you are sponsoring 
is the right kind of thing to be doing, and if you 
ask the scientists who are in favor of sponsoring 
that, they'll be critical of the other kind of 
activity. 

It's not surprising to me at some point in time 
that people would express such an opinion. But as I 
say, they obviously must have changed their mind 
because they did join either the TIRC or CTR, I don't 
remember which, or when in the past they did join 
it. 

MR. FINZEN: Okay. Want to take a break? 

THE REPORTER: Off the record, please. 

(Recess taken.) 

MR. FINZEN: In an off-the-record 
discussion I've been advised by counsel for Lorillard 
that previously-marked Plaintiffs' Exhibit 1235 is a 
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document that is subject to their claim of work 
product and privilege and has been the subject of a 
hearing before the magistrate with regard to release 
of that document. It's my understanding that the 
Magistrate Judge has ruled that the document is — is 
to be released and is not protected. I've been 
advised by counsel for Lorillard that they are asking 
for reconsideration of that opinion, and that in the 
face of that they would be inclined to instruct the 
witness not to answer with regard to any questions 
concerning Plaintiffs' Exhibit 1235. 

Therefore, rather than to go through what would 
be, I believe, a useless exercise of asking questions 
to which no answers would be given because an 
instruction not to answer would be given, I am 
choosing instead to withdraw the exhibit at this time 
with the position being taken that if it turns out 
that the Magistrate's ruling holds up, we reserve the 
right to reopen this deposition for purposes of 
deposing the witness with regard to this exhibit and 
follow-up exhibits that might relate thereto, and we 
also reserve the right to do so at the expense of — 
of the defendant. 

MR. MONICA: This is John Monica. You have 
correctly stated defendants' position with regard to 
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this document still being claimed as privileged. We 
do not agree to pay any expenses that you might incur 
on this, but we do — we would — we would instruct 
the witness not to answer because of the assertion of 
privilege. And we do not want to be deemed to have 
waived the privilege on this document or any other 
document we're asserting a privilege on by letting 
the witness testify. 

We do appreciate your withdrawing the exhibit 
until we can get a final ruling from the Magistrate 
and the Court, if necessary, so we do appreciate 
that. 

I would like to go one step further on a 
different subject and put on the record that we have 
pointed out that we now have here in Charlotte and 
will produce at the end of today the recent Category 
II documents on the list of ingredients that the 
court has ordered produced. Both the in camera and 
the non-in camera documents are here and will be 
produced to you today with the understanding that you 
will review them and then, if we are going to use 
them at a deposition tomorrow, we will give them the 
protection that Category II documents deserve and are 
required to have under the Court's order. 

MR. FINZEN: Yes, that's my understanding. 
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1 MR. MONICA: Thank you. 

2 BY MR. FINZEN: 

3 Q. Mr. Spears, even though Lorillard went along 

4 with the "not proven" theme of the TIRC, it — it 

5 went on at the same time to retain Dr. Wynder as a 

6 consultant; did it not? 

7 A. Worked with Dr. Wynder, yes. I'm not sure if 

8 "consultant" is the right word. 

9 Q. Well, was Dr. Wynder someone who did research on 

10 behalf of Lorillard? 

11 A. Dr. Wynder at the time was at Sloan Kettering 

12 Memorial Hospital, I believe, and was conducting 

13 experiments with respect to skin-painting. 

14 Q. And — 

15 A. And we provided materials for skin-painting and 

16 I think supported some of the costs of the animals 

17 that he is used. 

18 Q. And even though Lorillard went along with the 

19 TIRC "not proven" claim, there were certain high 

20 executives of Lorillard who did not believe that the 

21 charges linking smoker with — smoking with cancer 

22 and other diseases were invalid and unsupportable; 

23 isn't that correct? 

24 MR. NORTHRIP: Objection to form. 

25 A. Other high-ranking executives did not believe — 
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Q. That the charges linking smoking with cancer and 
other diseases were invalid and unsupportable. 

MR. NORTHRIP: Objection to form. 

A. I'm not aware of that. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1235 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Sir, I'm showing you now what's been marked as 
Exhibit 1235. It is a letter from W. S. Cutchins to 
Mr. Bowman Gray at RJR Tobacco on Brown & Williamson 
Tobacco Corporation letterhead dated October 16, 

1962, and it bears Bates stamp numbered 92381988 
through 1990. 

Have you seen this document before? 

A. I do not recall it. 

Q. Do you know who Mr. Cutchins is? 

A. No, I do not. 

Q. The letterhead on which this is written lists 
his name in print at the top, and then underneath it 
appears the word "President." Do you recall a time 
when Brown & Williamson had a president by the name 
of Cutchins? 

A. I do not. 
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1 MR. MONICA: Bruce, I — again I'm sorry to 

2 interrupt, but I cannot find this one on the list of 

3 predesignated documents. 

4 MR. FINZEN: If you look at the September 

5 16th designation, page six, it is about — little 

6 more than a third of the way down. 

7 MR. MONICA: Certainly is. I — I thank 


8 

you 

• 


9 

BY 1 

MR. FINZEN: 


10 

Q. 

In this correspondence Mr. 

Cutchins references a 

11 

letter from Paul Hahn that was 

sent to Mr. Gray, 

12 

George Allen and Tim Hartnett. 

Do you know Mr. Allen 

13 

and 

Mr. Hartnett? 


14 

A. 

I know who Allen was. 


15 

Q. 

Who was he? 


16 

A. 

I think he was chairman of 

The Tobacco 

17 

Institute. 


18 

Q. 

And Tim Hartnett? 


19 

A. 

I'm not sure . 


20 

Q. 

Do you know Paul Hahn? 


21 

A. 

I believe he was American 

Tobacco. 

22 

Q. 

And he, commenting on that 

letter, says, "Paul's 


23 letter clearly restates the position that he took at 

24 the meeting of the Executive Committees of the 

25 Tobacco Industry Research Committee of The Tobacco 
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Institute on Wednesday, October 3, in favor of a 
series of paid advertisements, over the names of the 
TIRC and The Tobacco Institute in which, and I quote 
from Paul's letter to you, quote, the tobacco 
industry should dot dot dot state its position that 
the charges against cigarettes as a health hazard do 
not constitute a, quote, closed case, close quote, 
against smoking, period, close overall quote. Do you 
see that? 

A. I do. 

Q. He then goes on on the second page of the letter 
in the second full paragraph and says, "Let me make 
my position perfectly clear. If we were able to make 
strong, affirmative, well-documented statements which 
might tend to convince the public that the charges 
against our industry are invalid and unsupportable — 
insupportable," pardon me, "I would subscribe 
wholeheartedly to a series of paid advertisements in 
which we could tell our story. But since we cannot 
take such a position I think it is far better to 
continue to let the public make its own judgments 
which since 1953 it has done with results not wholly 
unfavorable to the tobacco industry." See that? 

A. I do. 

Q. Do you know whether or not executives at 
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Lorillard concurred with the position being taken 
here by Mr. Cutchins? 

A. I do not. 

Q. Have you ever seen anything that would indicate 
a position they took with regard to that one way or 
the other? 

A. I stated earlier to your question that I was 
unaware of any Lorillard person making such a — 
having such a view. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1236 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now, Mr. Spears, what's been marked 
as Plaintiffs' Exhibit 1236, it is a letter from 
Lewis Gruber to Mr. Bowman Gray on Lorillard Company 
letterhead dated October 19, 1962, bearing Bates 
stamp numbers — well there's two sets of them here, 

I think the larger, bold ones are the ones from this 
litigation — 1005036386 through 387. 

Have you seen — 

A. That's — that's the only thing I have, two 
pages. 

Q. Correct. 
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1 Have you seen this document before? 

2 A. Yes, I believe I had thumbed through this one in 

3 preparing for this deposition. 

4 Q. Had you seen it at any time before that? 


5 

A. 

No. 


6 

Q. 

Who is Lewis Gruber? 


7 

A. 

He was, I think, the then president of 


8 

Lorillard. 


9 

Q. 

And he is writing to Mr. Gray, who is the 

10 

chairman at R. J. Reynolds, and also at — did he — 

11 


I'm sorry. Did he have a position, did 

you say, 

12 

with TIRC? 


13 

A. 

Gruber? 


14 

Q. 

No, Gray. 


15 

A. 

I didn't say, but he was chairman of Reynolds 

16 

Tobacco Company. 


17 

Q. 

I know. My question is did — 


18 


Do you know whether he had any position 

at TIRC 

19 

at 

that time? 


20 

A. 

I do not. 


21 

Q. 

And he is writing again with respect to 

the 

22 

letter of Paul Hahn. 


23 

A. 

Yes . 


24 

Q. 

And says in the second paragraph, "This 

morning 

25 

I 

received from you a copy of Bill Cutchins' 

letter 


P 
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to you dated October 16, in which he expressed his 
views on the same matter." Do you see that? 

A. Yes. 

Q. And then in the next paragraph, the last 
sentence of that he says, "I think Bill Cutchins very 
ably rationalized the problem in his letter when he 
wrote: quote. If we were able to make a strong, 

affirmative, well-documented statement which might 
tend to convince the public that the charges against 
our industry are invalid and insupportable, I would 
subscribe wholeheartedly to a series of paid 
advertisements in which we could tell our story. But 
since we cannot take such a position, et cetera, et 
cetera." 

He then at the end of that quote says, "I 
believe that paid advertisements which would satisfy 
all of us, including our respective legal counsel and 
litigation counsel, parens, and which would still 
remain firm and positive rather than negative or 
defensive, close parens, would be almost impossible 
to arrive at." Do you see that? 

A. I do. 

Q. And as the president and, the letterhead says, 
chairman of the board, he is at that time the highest 
ranking official of Lorillard? 
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A. Gruber? 

Q. Yes. 

A. I believe he was, yes. 

Q. And in spite of the position that he supports 
here, believing that the charges against the industry 
are not wholly insupportable or indisputable, 
Lorillard never made any publication of that fact to 
the smokers of its cigarettes; did it? 

A. That the charges are invalid and un — 
insupportable? 

Q. Yes. 

A. No. This — this — 

How do you do that? Unless you had some 
documented proof that they were all false. 

Q. Well sir, didn't the TIRC in the Frank Statement 
say that the case against the industry with regard to 
smoking and disease had not been established? 

A. Yes, they did. 

Q. And — 

A. And I — and I think this — this is consistent 
with that. 

Q. What — 

What the chairman of Lorillard was saying is 
that it's impossible to say that the charges against 
the industry are invalid and indisputable; correct? 
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MR. NORTHRIP: Object to the form. 

A. Well let's see what he does — 

I mean we can read the paragraph again as to 
what he does say. But — he says, "If we were able 
to make strong, affirmative, well-documented 
statements which might tend to convince the public 
that the charges... are invalid and insupportable...." 
It says if that were the case. 

Q. And then he says but we cannot take such a 
position; correct? 

A. Sure. And I don't think you could ever take 
such a position unless you had documented evidence 
that these other experiments were invalid, trying to 
prove the negative. 

Q. But in the Frank Statement the TIRC and the 
industry sponsors said, "We believe the products we 
make are not injurious to health." Correct? 

A. That's what they believed, apparently. That's 
what they wrote at that time. 

Q. And isn't what the chairman of Lorillard is 
indicating here is that there is not evidence to say 
that the charges against tobacco companies that there 
is a link to smoking and health are invalid or 
insupportable? 

MR. NORTHRIP: Objection to form. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

518 

A. I'm sorry, I'm — I'm having difficulty. Of 
course that's what they say. 

Q. And my — 

A. That — that was the case when — back in 1954. 
It's — but — but there's a difference between 
saying what I believe, that the products are not 
injurious to your health, and being able to provide 
documented evidence which says they are not. 

Q. Sir — 

A. Scientific evidence. And I think that's what 
this is saying. 

Q. You don't believe that, in taking out the Frank 
Statement in newspapers across the country, the TIRC 
meant to tell smokers that charges linking smoking 
and diseases in humans were invalid and 
insupportable? 

A. That's not what they said at all. No. They 
said that we don't believe that smoking is injurious 
to your health, but we're going to investigate this 
because of these charges. We don't know whether 
they're valid or not, so we'll investigate. At this 
point we don't believe so. 

Q. And this is now some eight years later; correct? 
A. And totally consistent with that. 

Q. It's 1962, and the chairman of your company at 
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that time is saying we can't make a statement to the 
public that the charges against the industry are 
invalid and insupportable; correct? 

A. No, that's correct. But what's — what's wrong 
with that? It's consistent with our prior statement. 
Q. My question is — 

A. I can't make a statement today that the charges 
are — I can refute totally the charges, all I can 
say is they are not totally consistent with a 
scientific proof. 

Q. Has Lorillard ever taken out an advertisement to 
its smokers saying the charges of cigarette smoking 
and diseases in humans are not invalid and 
insupportable? 

A. They're not invalid? We don't know whether 
they're valid or not, but we can't provide scientific 
documentation one way or the other. 

Q. The industry, through the TIRC and later the 
CTR, continued, however, publicly to make the 
statement that the case against smoking and health 
was not proven; correct? 

A. Not scientifically proven, that is correct. 

MR. FINZEN: Would you mark this next, 

please. 

(Plaintiffs' Exhibit 1237 was marked 
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1 for identification.) 

2 BY MR. FINZEN: 

3 Q. Showing you now, sir, what's been marked as 

4 Plaintiffs' Exhibit 1237, it is a radio broadcast — 

5 broadcast transcript of a program dated November 18, 

6 1962, on the Mutual Broadcast System from Washington, 

7 D.C. regarding cigarette smoking and lung cancer. It 

8 bears Bates stamp numbers 500062010 through 2018. 

9 Have you seen this document before? 

10 A. I do not believe so. If I have, I do not 

11 remember it. 

12 Q. The transcript says — at the top it purports to 

13 be a transcript of a radio broadcast in November of 

14 1962 with a moderator from Mutual News by the name of 

15 Charles Warren who was interviewing Mr. George Allen, 

16 who was said to be the president of The Tobacco 

17 Institute. 

18 A. Yes. 

19 Q. And do you know Mr. Allen? 

20 A. No. I don't believe I've ever met him. 

21 Q. Do you recognize his name, however, as somebody 

22 who was a president of The Tobacco Institute at some 

23 time? 

24 A. I do. I do. 

25 Q. And the program is concerning the — the smoking 
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question, cigarette smoking and lung cancer, and on 
page two of the — of the transcript, the question is 
asked of — of Mr. Allen near the top of the page, 
about a third of the way down: 

"QUESTION: Does the Institute, or does anybody 

in the industry feel that a case has been established 
that smoking is connected with lung cancer, 
question — question mark. 

"ALLEN: No. The industry — and you say 

anybody in the industry — as far as I have heard 
anybody express himself, it is the — it is the 
matter needs thorough and energetic and scientific 
investigation. All the medical authorities as far as 
I know, or practically all of them, agree that nobody 
knows what causes cancer, and specifically lung 
cancer, and this is a matter that remains to be found 
by thorough and energetic scientific investigation." 
Do you see that? 

A. I do. 

Q. And do you recognize that as being the position 
of The Tobacco Institute with regard to the question 
of smoking and cancer in November of 1962? 

A. No. I didn't know what their position was 
personally. 

Q. What about with regard to the position of the 
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Tobacco Industry Research Committee as of November of 
1962, was that your understanding of their position? 
A. I don't know. 

Q. Do you know, sir, how Mr. Allen could square his 
answer of saying that nobody in the industry believes 
that it has been established that smoking is 
connected with lung cancer in light of the report 
that was made by Messrs. Bentley, Felton and Reid in 
Plaintiffs' Exhibit 304 in which they said that, with 
one exception, all of the individuals with whom they 
met believed that smoking causes lung cancer? 

MR. NORTHRIP: Objection to form. 

A. How could he square it with that? 

Q. Yes. 

A. I don't even know how he would know it existed. 

I think — I mean he says, his contact with 
individuals, he'd never heard anything other than 
what he states here. But I — I wouldn't think he 
would have had access to that report. At least I'd 
never seen it. 

Q. Well whether he had access to the report or not, 
as the president of The Tobacco Institute he 
undoubtedly had access to some of the same 
individuals who Messrs. Felton, Bentley and Reid had 
contacted; did he not? 
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A. I think some of — some of those people on the 
list, yes, he would have. 

Q. And — and there is a list on Plaintiffs' 

Exhibit 304 of 30 or 40 people, I haven't made an 
exact count, with whom these individuals met in the 
industry. Is there any way to square the — the 
Bentley, Felton, Reid report in your mind with the 
report of Mr. Allen? 

A. In my mind? 

Q. Yes. 

A. I could think of a possibility. 

Q. And what would that be? 

A. That Felton and Greene were — were research and 
development people from B.A.T. and had responsibility 
for a major research effort, and that they could have 
been using this report as a leverage — lever with 
their management to increase their willingness to 
sponsor the kind of work that these folks were 
interested in. 

Q. Would, in your — in your judgment, given the 
heightened sensitivity of the whole issue of smoking 
and lung cancer, would that have been a sort of a 
foolhardy thing to do, for tobacco industry 
executives at this time to make that kind of a report 
if they didn't believe the truth of what they were 
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reporting? 

A. I don't know what they believed, but I — I 
cannot believe that an individual would say one thing 
to these people, who — who were relative strangers 
in the U.S. industry, and say something else to an 
individual who was at The Tobacco Institute. I can't 
square that as the — the respondents giving two 
different answers, that's not a plausible explanation 
as far as I'm concerned. 

Q. The strategy of the TIRC and — and later the 
CTR to reiterate over and over again that the claim 
against smoking and health was not proven was 
designed, was it not, as a holding strategy to defend 
the industry? 

MR. NORTHRIP: Objection, form. 

A. I don't believe it was designed for that, no. 

It was designed as an honest scientific effort to try 
to determine on a scientific basis whether or not 
smoking was related to these diseases. It's a 
submission. There have been scientists with 
impeccable credentials working with the SAB and the 
CTR over time, some of which either were or were 
close to Nobel Prize winners. I'm sorry, I cannot 
accept or postulate that there was something here 
other than what it was represented to you, a 
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commendable scientific effort into the association of 
these diseases with smoking. 

Q. Let me show you what's been previously marked in 
this litigation as Plaintiffs' Exhibit 405. This is 
a memorandum from Fred Panzer to Horace Kornegay 
dated May 1, 1972, subject being "The Roper 
Proposal," and it bears Bates stamp numbers 87657703 
through 7706. 

Is this a document that you've ever seen before, 

sir? 

A. Yes, I have seen this. 

Q. And when's the first time that you saw this 
document? 

A. I can't be sure, but in preparation for past 
litigation. 

Q. In this — 

Do you know, by the way, who Fred Panzer is? 

A. I know who he is, yes. 

Q. Who is he? 

A. He was a person at The Tobacco Institute who had 
some responsibility for public relations. 

Q. And Horace Kornegay? 

A. I believe at the time he was president of The 
Tobacco Institute. 

Q. So in that sense would Mr. Panzer have reported 
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to Mr. Kornegay? 

A. I don't know. He may have. 

Q. In this memorandum, on the second paragraph, Mr. 
Panzer writes, "For nearly twenty years, this 
industry has employed a single strategy to defend 
itself on three major fronts — litigation, politics, 
and public opinion. 

"While the strategy was brilliantly conceived 
and executed over the years helping us win important 
battles, it is only fair to say that it is not - nor 
was it intended to be - a vehicle for victory. On 
the contrary, it has always been a holding strategy, 
consisting of. 

"creating doubt about the health charge without 
actually denying it. 

"advocating the public's right to smoke without 
actually urging them to take up the practice," and 
"encouraging objective scientific research as 
the only way to resolve the question of health 
hazard." Do you see that? 

A. I do. 

Q. Is there any reason Mr. Panzer — 

Who was, I believe you said, with The Tobacco 
Institute? 

A. Yes, he was. 
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Q. — would write this if — if it were not true? 

A. Oh, I presume he thought it was true. He wrote 
it. At least at the time he wrote it. 

Q. He says in the paragraph after that that "On the 
litigation front for which this strategy was 
designed, it has been successful. While we have not 
lost a liability case, this is not because juries 
have rejected the anti-smoking arguments." See that? 
A. I do. 

Q. He goes on, then, two pages later, and he says, 
at the top of the page — 

A. I'm missing a page or something. 

MR. NORTHRIP: I think three — 

THE WITNESS: Oh, they're out — out of 
order, I guess. Page two? 

MR. FINZEN: Actually it was produced this 
way. I'm not certain that the second page with page 
three on it even goes with this document. This is 
the way it was produced. Page two of the letter is 
the third page. 

THE WITNESS: Yes. 

MR. FINZEN: Do you have that? 

THE WITNESS: Yes. 

Q. The first paragraph at the top, he — he refers 
now to the — "On the public opinion front, however, 
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our situation has deteriorated and will continue to 
worsen." See that? 

A. No. I'm — 

You're on page three? 

Q. No, I'm on page two. The first full paragraph. 
A. Titled "Page 2." 

Q. Correct. 

A. Okay. 

Q. First full paragraph. 

A. "On the public opinion...." Yes. 

Q. It says, "...our situation has deteriorated and 
will continue to worsen." 

And he then goes on to talk about what he sees 
or calls "THE STRATEGIC IMPASSE." 

"As an industry, therefore, we are committed to 
an ill-defined middle ground which is articulated by 
variations on the theme that the, quote" — or "that, 
quote, the case is not proved, period, close quote." 
A. Yes, I see that. 

Q. He is accurately reflecting there, is he not, 
what had been, as he reports it, a 20-year strategy 
of publicly stating that the case against smoking and 
disease in humans is not proved? 

A. I think he is writing what he believes the 
strategy was. I would disagree with this in terms of 
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the scientific part of it. He's writing it from a 
public relations individual's perspective, and I 
guess he sees some frustration in his ability to 
portray a more positive position with respect to 
public relations. But beyond that, I really don't 
have any comments on it. 

Q. Well he goes on, does he not, to advocate a new 
message to the public that would allow smokers to 
continue to rationalize their smoking addiction? 

MR. NORTHRIP: Object to the form. 

A. Where is that? 

Q. He says — 

A. Under strategy? 

Q. Right. In the next paragraph he says, "In the 
cigarette controversy, the public — especially those 
who are present and potential supporters, parens, 
e.g., tobacco state congressmen and heavy smokers, 
close parens — must perceive, understand, and 
believe in evidence to sustain their opinions that 
smoking may not be the causal factor." 

A. That's what he says. 

Q. And — 

A. He says he's looking for some positive evidence. 
Q. And isn't he suggesting that — that a new 
policy position be taken in order to give smokers the 
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ability to perceive, understand, and believe in 
evidence to sustain their opinions that smoking is 
not a causal factor? 

MR. NORTHRIP: Object to the form. 

A. I don't — I don't know that that's a policy 
position he's advocating, but it's certainly what — 
what he is looking for, in — in my reading of this, 
is scientific evidence that would allow him to 
project a more favorable public perception among the 
group that he indicates, supporters, and he would 
like to have information to — to do that. 

Q. And he says we supply these individuals, 
smokers, for example, "with too little in the way of 
ready-made credible alternatives." Right? 

A. He makes that statement. 

Q. He suggests, then, two alternatives that the 
industry might consider taking up; correct? 

A. Yes, he does. 

Q. The first is the constitutional hypothesis. 

A. Yes. 

Q. Which he says, "i.e. people who smoke tend to 
differ importantly from people who do not, in their 
heredity, in constitutional makeup, in patterns of 
life, and in the pressure under which they live." 

Is that any different from the hypothesis that 
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1 was discussed by Felton, Bentley and Reid in the 

2 exhibit we looked at earlier from the 1958 trip which 

3 they said no — no one ascribes any truth or evidence 

4 to that? 

5 A. No, it's somewhat different. The constitutional 

6 hypothesis they were talking about is the first part 

7 of this where he says people differ importantly in 

8 their heredity and constitutional makeup, but then he 

9 goes on with things that would not be part of that, 

10 and patterns of life and the pressure under which 

11 they live would not be part of what I would call the 

12 constitutional hypothesis. 

13 Q. Do you know whether that position, that an 

14 alternative to the case against smoking and health is 

15 not proved, was ever adopted as a position of the 

16 CTR? 

17 A. No, but I believe there's some validity to it. 

18 Q. The second alternative he advances is the 

19 multifactorial hypothesis, "i.e. as science advances, 

20 more and more factors come under suspicion as 

21 contributing to the illnesses for which smoking is 

22 blamed — air pollution, viruses, food additives, 

23 occupational hazards and stresses." See that? 

24 A. I see that. 

25 Q. Has that been a hypothesis that you've seen put 
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forward as an official theory of the reason for 
smoking — or persons who smoke getting cancer by the 
CTR? 

A. No, I don't recall that, although that 
hypothesis has been — elements of that hypothesis 
have been considered by National Cancer Institute — 
National Cancer Institute and others who have carried 
out investigations on cancer research as — 

Q. Has any organization, to your knowledge, outside 
of the tobacco industry, accepted either of these 
alternatives as theories relating people who smoke 
and who also get cancer? 

A. As I say, there are elements of truth in this in 
terms of data that has been generated over time, not 
necessarily by the tobacco industry but by others; 
for example, high fat in a diet is now associated 
with lung cancer. That is a pattern of life, I guess 
you would consider it, or a multifactorial 
hypothesis. Lack of exercise is also associated. 
Socioeconomic factors are associated. So there is 
certainly some validity to what he's suggesting as 
contributors to the development of disease in 
individuals. And where smokers exercise less 
compared to other populations, they have validity in 
comparing the populations. These — 
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I don't think anyone in the Public Health 
Service has suggested that these factors can explain 
alone the incidence of lung cancer among smokers, but 
they have some merit. 

Q. And in fact those health — Public Health 
Service entities continue to believe that smoking by 
itself is a factor in causing lung cancer in people 
who smoke; correct? 

A. They have made those statements, and they're the 
basis of the warning statement on cigarettes. 

Q. And these alternatives not — not being accepted 
by the industry, the same "not proven" statement by 
the CTR, continued to be made throughout all of 
the — the 1970s; did it not? 

A. I don't understand where the lack of industry's 
acceptance of these statements relates to the 
position of The Council for Tobacco Research over 
time. 

Q. Well he was making a suggestion that the "not 
proven" statement from the industry be changed to 
something else, these other alternatives; correct? 

A. Oh, I don't — I don't know what he was 
suggesting, but I believe — 

I'm not sure what he was suggesting, but I don't 
think he was suggesting that that particular position 
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be altered. 

Q. And it wasn't; was it? 

A. No, it wasn't, because that is a valid 
scientific position. 

Q. And in a number of public releases throughout 
the 1970s the CTR and The Tobacco Institute continued 
to take the position that the case against smoking 
and disease in humans was not proved. 

A. I said that is a valid scientific position in my 
judgment; quite appropriate to take it. 

Q. And have you seen various publications 
throughout that time period of that position by The 
Tobacco Institute and the CTR? 

A. CTR doesn't — doesn't generally take positions 
in terms of that kind of statement to the public. 

They are a research-granting institution, and what 
they're about is the, as I say, the awarding of 
grants, principally, and the conduct of research and 
the scientific publication or the publication in 
scientific journals. If they've taken a position 
from time to time, it's been perhaps when they've 
been called upon to take a position. 

Q. But The Tobacco Institute you've seen publicly 
take the position that the case is not proved. 

A. That's correct. And I believe that is a valid 
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1 scientific position. 

2 Q. Now Lorillard did biological testing of smoke 

3 condensate with Dr. Wynder, as you testified earlier; 

4 correct? 


5 

A. 

That's correct. 


6 

Q. 

And — and with others as well; 

correct? 

7 

A. 

That's correct. 


8 

Q. 

And that testing, going back to 

the early '60s, 

9 

showed that certain fractions of the 

smoke were 

10 

carcinogenic; isn't that correct? 


11 

A. 

Well they showed that the smoke 

was 


12 carcinogenic, smoke condensate, and that certain 

13 fractions of the smoke of were active but did not 

14 represent the total activity of the whole condensate, 

15 I guess was the basic conclusion of that work. 

16 Q. That the condensate contained both cancer 

17 initiators and cancer promoters; correct? 

18 A. Well that was a theory in terms of mouse skin, 

19 yes. 

20 MR. FINZEN: Would you mark this next, 

21 please. 

22 (Plaintiffs' Exhibit 1238 was marked 

23 for identification.) 

24 BY MR. FINZEN: 

25 Q. I'm showing you now, sir, a letter that's — 
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that has been marked as Plaintiffs' Exhibit 1238 from 
H. B. Parmele to Dr. C. 0. Jensen, Research 
Supervisor at P. Lorillard, dated May 26, 1964, 
bearing Bates number 01212325. 

A. Yes. 

Q. And here Mr. Parmele is reporting to Dr. Jensen 
that "Doctors Homburg — Homburger and Bernfeld came 
by the writer's office yesterday afternoon. May 25th, 
for a brief discussion of the work which they are 
doing on our behalf." 

And then the next paragraph, "They feel that the 
data shown on these charts are significant..." 

And then in the last paragraph, at the end of 
that paragraph he talks about "The third and last 
chart involves Fraction, quote, B, as in boy, close 
quote, at the 10 and 2 fold level. Painting of the 
B-10 Fraction was discontinued some months ago, but 
we would like to continue the B-2 Fraction for 
perhaps another month. They feel that the data 
accumulated in connection with these two fractions 
demonstrates that the 'B' fraction contains not only 
an initiator but also a tumor promoter as well." Do 
you see that? 

A. I do. 

Q. Do you recall, when this work was done by Drs. 
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Homburger and Bernfeld, seeing the results of that 
work? 

A. Yes. 

Q. And does this letter accurately report their 
findings with regard to the B fraction containing not 
only an initiator but also a tumor promoter as well? 
A. Certainly the work concluded that there was — 
there was an initiator or initiators in the B 
fraction. I think the question of tumor promoters in 
that fraction was then questionable and not 
supportable by future work. 

Q. In approximately May of 1964, was this the first 
time that any outside consultant working with 
Lorillard had found the B fraction containing a tumor 
initiator? 

A. No. 

Q. When is the first time that happened? 

A. Wynder's laboratory, I believe, reported that 
the B fraction contained an initiator, and this was 
an attempt on Lorillard's part to confirm that at 
another laboratory; namely, Homburger's laboratory. 

Q. And once this was confirmed at Homburger's lab, 
did Lorillard ever publish an advertisement to its 
smokers like the Frank Statement telling them that 
they had done this research and had confirmed that 
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the smoke in cigarettes contained a cancer initiator 
and a cancer promoter? 

A. Dr. Wynder published the work. We did not. 

Q. Where was that published? 

A. Oh, he — he has had many publications, some of 
which related to the B fraction. I can't tell you 
offhand which journals and so forth, but — 

Q. A scientific journal of some sort? 

A. Oh yes, a scientific journal. 

Q. My question is, though, whether Lorillard ever 
took out an advertisement in a public newspaper, of 
the type that the Frank Statement represented, 
telling its smokers that this research had been done 
and that in the research you've now confirmed that 
the smoke condensate in the B fraction contained both 
a cancer initiator and a cancer promoter? 

A. No. This is — this — 

This is no more information than the results of 
skin-painting. 

Q. Well — 

A. Why — why would you do such a thing as that? I 
mean that's — 

This is like, you know, a scare a day in the 
newspaper which some people try to do to the public. 
It — it provides no additional information beyond 
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the fact that you produced tumors on the backs of 
mice by painting tar. 

Q. Didn't Lorillard, as a sponsor of the Frank 
Statement, make a commitment to the public that it 
would keep them informed of the research that they 
were doing? 

A. Oh, I don't think it ever meant that they would 
be informed of every experiment that was conducted. 
But if there was any significant pieces of research, 
that the general public would be informed either by 
the tobacco industry or other — other means, in my 
judgment. 

Q. Certainly when the Frank Statement was done and 
Drs. Wynder and perhaps others had done some mouse 
skin-painting, but the industry hadn't done any mouse 
skin-painting at that time; correct? 

A. Not to my knowledge. 

Q. And they had what could be considered a pretty 
healthy skepticism that the results that Dr. Wynder 
was reporting were — were accurate; correct? 

A. No, it wasn't — 

As I recall the Frank Statement, it did not 
question whether or not you could reproduce the data 
on mouse skin, what was questioned in that Frank 
Statement is what is the importance of this 
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information? We don't know with respect to human 
tumors. 

Q. Well certainly Dr. Wynder's early work at the 
time the Frank Statement came out hadn't analyzed 
these minute fractions of the condensate as to which 
were active for initiators and promoters; correct? 

A. No, not when the Frank Statement came out. 

Q. And no tobacco company at that point had done 
that work itself to determine whether or not Dr. 
Wynder's results were even reproducible; correct? 

A. Yes. But what I'm saying to you is Dr. Wynder 
published this work ahead of Lorillard's confirmation 
with Homburger's laboratory. 

Q. And my question to you is: In light of the 
pledge made in the Frank Statement, isn't it a 
violation of the pledge to not inform the public, 
once you had done this work yourself and confirmed it 
in more than one lab, that there were initiators and 
promoters in certain fractions of cigarette smoke? 

A. No, I don't think that's a violation of the 
intent of the Frank Statement. Frank Statement 
doesn't imply to me that anyone is going to provide 
experiment-by-experiment results to the general 
public. 

Q. Other research that Lorillard did outside of the 
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company also showed that certain smoke components 
were ciliatoxic; is that correct? 

A. That we did outside of Lorillard; is that what 
you said? 

Q. Yes. 

A. Yes, that's correct. 

Q. And by "ciliatoxic," that refers to the action 
of stopping the cilia in the lungs from performing 
their functions of clearing matter and particulate 
from the lungs? 

A. This was in the context of the experiments, 
yes. 

MR. FINZEN: Would you mark this next, 

please. 

MR. NORTHRIP: By my watch, we're moving up 
on 5:30. Why don't you do this document, then if 
that's a good time, break. 

MR. FINZEN: Yeah, we can — we can break 

there. 

(Plaintiffs' Exhibit 1239 was marked 
for identification.) 

BY MR. FINZEN: 

Q. Showing you now, sir, what's been marked as 
Exhibit 1239, it is a memo from H. B. Parmele to M. 

J. Cramer, President, dated June 22, 1964, bearing 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSdurtiel/rtTl(jlSaO0!<(Braliindustrydocuments.ucsf.edu/docs/thhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

542 

Bates stamp number 01182410 through 82411. 

Have you seen this document before? 

A. I don't know. I probably have, yes. I do not 
recall it per se. 

Q. And Mr. Cramer is president of The Tobacco 
Institute; is that right? 

A. No. Lorillard. 

Q. Of Lorillard. I'm sorry. 

And Mr. Parmele was the research director. 

A. That's correct. 

Q. And the subject of this was "Research Progress 
Report for Week of June 19, 1964," and he makes a 
report on charcoal filters and compressed filters 
made with materials other than charcoal, and at the 
last paragraph of the first page, about the middle, 
he says, "Formic, Acetic and proprionic acids are 
ciliatoxic and it has been shown in a preliminary way 
that, when these acids are reduced in the smoke, the 
cilia are benefited." See that? 

A. I do. 

Q. Are — 

As of June of 1964, were formic, acetic and 
proprionic acids known by — by Lorillard from its 
work to be present in cigarette smoke? 

A. Yes. 
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Q. And the reference there to them be ciliatoxic 
means as part of cigarette smoke, or as they were 
contained in cigarette smoke they were ciliatoxic? 

A. I don't believe that's what it means. I 
believe — I — 

I can't be sure, but I believe it means testing 
of the individual acids as pure acids. 

Q. And was that work being conducted in-house at 
Lorillard, or outside? 

A. We conducted work both internally and outside. 

I think he's talking about internal work. 

Q. And then turning the page, the second page in 
the first paragraph he says, at the beginning of that 
paragraph, "Certain low molecular weight aldehydes, 
such as formalddehyde, display ciliastatic properties 
and it was decided to try to do something about 
reducing their occurrence...." 

Again, was that the subject of research at 
Lorillard that had determined that those low 
molecular weight aldehydes were present in cigarette 
smoke? 

A. Yes. 

Q. And the testing of those showed the same 
ciliatoxic activity? 

A. Well at some concentration many things show 
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ciliatic — ciliatoxic action. From this I cannot 
tell exactly what he's referring to in terms of 
experiments, but in general the experiments conducted 
in our laboratories involved clams, clams, fresh¬ 
water clams, which are ciliated around their mouth 
and gill, and also frog esophagus which is ciliated, 
and these were in vitro kind of tests with these 
animals, but they could not be exposed to cigarette 
smoke in a way that humans are exposed. So for the 
most part we were unsure as to how to interpret this 
data with respect to any possible relationship to the 
human system. 

I do recall, and I think that around this time 
one of our competitors came out with a charcoal 
filter cigarette and made claims with respect to 
ciliatoxicity, and this got a lot of press, and I 
believe some of this work was an attempt to try to 
confirm that we had systems — that we had developed 
systems that could perhaps discriminate among 
compounds. So this — this was a progress report on 
that. 

Q. Did Lorillard make any public pronouncements 
that it had found certain components of cigarette 
smoke that had ciliatoxic activity? 

A. No. I just told you that Liggett & Myers made a 
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public announcement to that effect, as I recall, by 
the — in the popular media, as well as in scientific 
publications, as well as disclosure to the Surgeon 
General's committee which was at work. Or maybe they 
reported this time. I don't remember the exact date 
of that Surgeon General's report. 

Q. But had anybody discussed with the public in any 
kind of a publication like the Frank Statement that 
there had now been found certain elements of 
cigarette smoke that were ciliatoxic? 

A. In clams and frogs would have been the 
statement, and I doubt that would have been very 
impressive to the public. 

MR. FINZEN: Might as well stop here. 

THE REPORTER: Off the record, please. 
(Deposition recessed at 5:34 o'clock p.m.) 
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